
KEN PAXTON 
ATTORNEY GENERA i. OF TEXAS 

March 31, 2016 

Mr. Robb D. Decker 
Counsel for Southwest Independent School District 
Walsh Gallegos Trevino Russo & Kyle P.C. 
P. 0. Box 460606 
San Antonio, Texas 78246 

Dear Mr. Decker: 

OR2016-07172 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 603632. 

The Southwest Independent School District (the "district"), which you represent, received 
a request for a specified case. You claim the submitted information is excepted from 
disclosure under section 552.108 of the Government Code. We have considered the 
exception you claim and reviewed the submitted information. We have also received and 
considered comments on behalf of the requestor. See Gov't Code § 552.304 (permitting 
interested third party to submit to attorney general reasons why requested information should 
or should not be released). 

Initially, the requestor's representative asserts the requested information has previously been 
made available to the public. The Act does not permit the selective disclosure of 
information. See id.§§ 552.007(b), .021; Open Records Decision No. 463at1-2 (1987). If 
information has been voluntarily released to any member of the public, then that exact same 
information may not subsequently be withheld from another member of the public, unless 
public disclosure of the information is expressly prohibited by law or the information is 
confidential under law. See Gov' t Code§ 552.007(a); Open Records Decision Nos. 518 at 3 
(1989), 490 at2 (1988); see also Open Records Decision No. 400 (1983) (governmental body 
may waive right to claim permissive exceptions to disclosure under the Act, but it may not 
disclose information made confidential by law). The requestor's representative states the 

Pos t CHfi \:c l~<lX 125cl8 . Aus tin .. Te xas 787 11 -25 48 • (51 2) 463 -2 100 • ww w.t.:xasa tt1irney g.: 11 era l. gu v 



Mr. Robb D. Decker- Page 2 

district has released details of the underlying incident at issue, "which are presumably 
included in the incident report" at issue. The requestor's representative argues because the 
district "has already released significant information about the underlying incident, redaction 
would be a more appropriate approach to withholding non-public information." 
Section 552.007 does not prohibit an agency from withholding information that is not 
identical to the information that has been previously released. We note the requestor does 
not assert the submitted information is identical to the information previously released to the 
public. Further, the district does not indicate the information it submitted has been 
previously released to the public. Whether the information at issue was previously released 
is a question of fact this office cannot resolve in the open records ruling process. Thus, we 
must rely upon the facts alleged to us by the governmental body requesting our opinion, or 
upon those facts that are discernable from the documents submitted for our inspection. See 
Open Records Decision Nos. 554 (1990), 552 (1990). Accordingly, we find section 552.007 
is inapplicable to the submitted information and we will address the district ' s argument. 

We note the district indicates it has redacted student-identifying information in the submitted 
information pursuant to the Family Educational Rights and Privacy Act ("FERPA"), 
section 1232g of title 20 of the United States Code. 1 However, FERPA is not applicable to 
law enforcement records that were created by a law enforcement unit of an educational 
agency or institution for a law enforcement purpose and that are maintained by the law 
enforcement unit. See 20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R. §§ 99.3 , .8. The submitted 
information reflects it consists ofrecords that were created by the district's police department 
(the "department") for the purpose oflaw enforcement. Thus, these records are not subject 
to FERP A, and the district may not withhold any portion of them on that basis. Because we 
are able to discern the nature of the redacted information, we are not prevented from 
determining whether that information falls within the scope of the district's exceptions to 
disclosure. Accordingly, we will address the district's argument with respect to the 
information at issue, including the redacted information. Nevertheless, we caution the 
district that a failure to provide this office with requested information generally deprives us 
of the ability to determine whether information may be withheld and leaves this office with 
no alternative other than ordering the redacted information to be released. See Gov't Code 
§ 552.301(e)(l)(D) (governmental body must provide this office with copy of specific 
information requested or representative sample if information is voluminous) . 

'The United States Department of Education Family Policy Compliance Office (the " DOE") has 
informed this office that FERPA does not permit state and local educational authorities to disclose to this office, 
without parental consent, unredacted, personal Iy identifiable information contained in education records for the 
purpose of our review in the open records ruling process under the Act. The DOE has determined that FE RP A 
determinations must be made by the educational authority in possession of the education records. We have 
posted a copy of the letter from the DOE to this office on the Attorney General's website: 
https://www.texasattorneygeneral.gov/files/og/20060725usdoe.pdf. 
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Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision."2 Id. 
§ 552.101. Section 552.101 encompasses section 58.007 of the Family Code, which makes 
confidential juvenile law enforcement records relating to conduct that occurred on or after 
September 1, 1997. See Fam. Code§ 58.007(c). Section 58.007 provides, in relevant part, 
the following: 

( c) Except as provided by Subsection ( d), law enforcement records and files 
concerning a child and information stored, by electronic means or otherwise, 
concerning the child from which a record or file could be generated may not 
be disclosed to the public and shall be: 

(1) if maintained on paper or microfilm, kept separate from adult files 
and records; 

(2) if maintained electronically in the same computer system as 
records or files relating to adults, be accessible under controls that are 
separate and distinct from controls to access electronic data 
concerning adults; and 

(3) maintained on a local basis only and not sent to a central state or 
federal depository, except as provided by Subchapters B, D, and E. 

Id. For purposes of section 58.007(c), a "child" means a person who is ten years of 
age or older and under seventeen years of age when the conduct occurred. Id. § 51.02(2). 
The submitted information involves juvenile delinquent conduct or conduct indicating a need 
for supervision that occurred on or after September 1, 1997. See id. § 51.03 (defining 
"delinquent conduct" and "conduct indicating a need for supervision" for purposes of Fam. 
Code§ 58.007). Thus, this information is subject to section 58.007(c). In this instance, it 
does not appear any of the exceptions to confidentiality under section 58.007 apply. 
Accordingly, the district must withhold the submitted information under section 552.101 of 
the Government Code in conjunction with section 58.007(c) of the Family Code.3 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

2The Office of the Attorney General will raise a mandatory exception on behalf of a governmenta l 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 ( 1987), 480 
(1987), 470 (1987). 

3 As our ruling is dispositive, we need not address your argument against disclosure of the submitted 
information. 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/opcn/ 
orl ruling info.shtml, or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, ( . /, 
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Paige Tho 1'Jhri" Assis~:.TttJ.ney Genera ) 
Open ~~ls Division 

PT/dis 

Ref: ID# 603632 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


