
KEN PAXTON 
ATTORNEY GENERAL OP TEXAS 

March 31, 2016 

Mr. Scott A. Durfee 
Assistant General Counsel 
Office of the Harris County District Attorney 

· 1201 Franklin Street, Suite 600 
Houston, Texas 77002-1901 

Dear Mr. Durfee: 

OR2016-07217 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 604122. 

The Harris County District Attorney's Office (the "district attorney's office") received a 
request for information pertaining to all persons charged by specified divisions of the district 
attorney's office during a specified time; letters written by the district attorney's office to any 
legislative committee or its members where support was given for legislation during a 
specified time; documents detailing internal investigations into any employee of the district 
attorney's office during a specified time; and communications between the district attorney's 
office and any representative of two specified entities. 1 You state you released some 
information. You claim some of the submitted information is excepted from disclosure 
under sections 552.101 and 552.108 of the Government Code. Additionally, you provide 
documentation showing you have notified two district attorney's office employees of their 
rights to submit comments to this office why some of the submitted information should not 

1You state the district attorney's office sought and received clarification of the information requested. 
See Gov't Code § 552.222 (providing if request for information is unclear, governmental body may ask 
requestor to clarify request); see also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (holding that 
when a governmental entity, acting in good faith, requests clarification or narrowing of an unclear or overbroad 
request for information, the ten-day period to request an attorney general ruling is measured from the date the 
request is clarified or narrowed). 
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be released.2 See Gov't Code § 552.304 (interested party may submit comments stating why 
information should or should not be released). We have considered the exceptions you claim 
and reviewed the submitted representative sample of information.3 

Initially, we note some of the submitted information, which we marked, is not responsive to 
the instant request for information. This ruling does not address the public availability of any 
information that is not responsive to the request and the district attorney's office is not 
required to release such information in response to this request. 

Next, we note the submitted information includes court-filed documents, which we marked. 
Section 552.022(a)(l 7) of the Government Code provides for required public disclosure of 
"information that is also contained in a public court record[,]" unless the information is 
expressly made confidential under the Act or other law. Id § 552.022(a)(l 7). The district 
attorney's office seeks to withhold the information at issue under section 552.108 of the 
Government Code. However, this section is a discretionary exception to disclosure that 
protects a governmental body's interests and does not make information confidential under 
the Act. See id.§ 552.007; Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 177 at 3 (1977) (statutory predecessor to section 552.108 subject to 
waiver). Therefore, the district attorney's office may not withhold the marked court-filed 
documents under section 552.108. We will address the district attorney's office's arguments 
against disclosure of the remaining information. 

Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov 't Code § 552.101. This 
section encompasses the Americans with Disabilities Act ("ADA"). See 42 U. S.C. § § 12101 
et seq. Title I of the ADA requires information about the medical conditions and medical 
histories of applicants or employees be (1) collected and maintained on separate forms, (2) 
kept in separate medical files, and (3) treated as a confidential medical record. The federal 
Equal Employment Opportunity Commission (the "EEOC") has determined medical 
information for purposes of the ADA includes "specific information about an individual's 
disability and related functional limitations, as well as general statements that an individual 
has a disability or that an ADA reasonable accommodation has been provided for a particular 
individual." See Letter fro111 Ellen J. Vargyas, Legal Counsel, EEOC, to Barry Kearney, 
Associate General Counsel, National Labor Relations Board, 3 (Oct. L 1997). You seek to 
withhold Exhibits E, F, and Gunder the ADA. However, upon review, we find you have 
failed to demonstrate the information at issue consists of confidential information under the 

2 As of the date of this letter, this office has not received comments from any third party explaining why 
any of the submitted information should not be released. 

3W e assume the "representative sample" ofrecords submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records 
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the 
extent those records contain substantially different types of information than that submitted to this office. 
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ADA. Therefore, the district attorney's office may not withhold Exhibit E, F, or Gunder 
section 552.101 on that basis. 

Section 552.101 also encompasses the doctrine of common-law privacy, which protects 
information that is (1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person and (2) not oflegitimate concern to the public. 
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
satisfied. Id. at 681-82. Types of information considered intimate and embarrassing by the 
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. This office has 
concluded some kinds of medical information are generally highly intimate or embarrassing. 
See Open Records Decision No. 455 (1987). In Morales v. Ellen, 840 S.W.2d 519 (Tex. 
App.-El Paso 1992, writ denied), the court addressed the applicability of common-law 
privacy to information relating to an investigation of alleged sexual harassment in an 
employment context. The investigation files in Ellen contained individual witness 
statements, an affidavit by the individual accused of the misconduct responding to the 
allegations, and conclusions of the board of inquiry that conducted the investigation. See 840 
S.W.2d at 525. The court ordered the release of the affidavit of the person under 
investigation and the conclusions of the board of inquiry, stating that the public's interest was 
sufficiently served by the disclosure of such documents. Id. The Ellen court held that "the 
public did not possess a legitimate interest in the identities of the individual witnesses, nor 
the details of their personal statements beyond what is contained in the documents that have 
been ordered released." Id. However, common-law privacy does not protect information 
about a public employee's alleged misconduct on the job or complaints made about a public 
employee's job performance. See Open Records Decision Nos. 438 (1986), 405 (1983). 

You seek to withhold the identifying information of an employee you marked in Exhibit D 
under section 552.101 in conjunction with common-law privacy pursuant to the holding in 
Ellen. In this instance, the information in Exhibit D pertains to a verbal altercation between 
two employees of the district attorney's office, not a sexual harassment investigation. 
Consequently, you have failed to demonstrate the applicability of common-law privacy to . 
the identifying information you have marked in Exhibit D. Thus, the district attorney's office 
may not withhold the marked information in Exhibit D under section 552.101 of the 
Government Code in conjunction with common-law privacy. However, we find the 
information we have marked satisfies the standard articulated by the Texas Supreme Court 
in Industrial Foundation. Therefore, the district attorney's office must withhold the 
information we marked under section 552.101 of the Government Code in conjunction with 
common-law privacy. However, we find you have not demonstrated the remaining 
information is highly intimate or embarrassing and not of legitimate public concern. Thus, 
none of the remaining information may be withheld under section 552.101 of the 
Government Code in conjunction with common-law privacy. 

Section 552.108(a)(l) of the Government Code excepts from disclosure "[i]nformationheld 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
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prosecution of crime ... if ... release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code§ 552.108(a)(l). A governmental 
body claiming section 552.108(a)(l) must reasonably explain how and why the 
release of the requested information would interfere with law enforcement. See id 
§§ 552.108(a)(l), .301(e)(l)(A); see also Exparte Pruitt, 551S.W.2d706 (Tex. 1977). You 
state the information at issue pertains to a pending prosecution. Based on your 
representation, we conclude the release of the information at issue would interfere with the 
detection, investigation, or prosecution of crime. See Houston Chronicle Publ 'g Co. v. City 
of Houston, 531S.W.2d177 (Tex. Civ. App.-Houston [14th Dist.] 1975) (court delineates 
law enforcement interests that are present in active cases), writ ref'd n.r.e. per curiam, 536 
S.W.2d 559 (Tex. 1976). Thus, with the exception of the marked court-filed documents, 
section 552.108(a)(l) is applicable to Exhibits I and J, and the district attorney's office may 
withhold this information under section 552.108(a)(l) of the Government Code. 

In summary, the district attorney's office must release the marked court-filed documents 
pursuant to section 552.022(a)(l 7) of the Government Code. The district attorney's office 
must withhold the information we marked under section 552.101 of the Government Code 
in conjunction with common-law privacy. With the exception of the marked court-filed 
documents, the district attorney's office may withhold Exhibits I and J under 
section 552.108(a)(l) of the Government Code. The district attorney's office must release 
the remaining responsive information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~ 
Meagan J. Conway 
Assistant Attorney General 
Open Records Division 

MJC/akg 
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Ref: ID# 604122 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Third Parties 
(w/o enclosures) 


