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Dear Mr. Ozuna and Mr. Towler: 

0R2016-08205 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 605471. 

The City of Alice (the "city"), which you represent, received a request for information 
pertaining to the requestor' s background investigation. You state the city released some 
information. You claim the submitted information is excepted from disclosure under 
sections 552.101 and 552.111 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code § 552.101. This section encompasses common-law privacy, which protects 
information that is ( 1) highly intimate or embarrassing, the publication of which would be 
highly objectionable to a reasonable person, and (2) not oflegitimate concern to the public. 
Indus. Found v. Tex. Indus. Accident Bd , 540 S. W.2d 668, 685 (Tex. 1976). To 
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demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681 -82. Types ofinformation considered intimate and embarrassing 
by the Texas Supreme Court are delineated in Industrial Foundation . Id. at 683. 
Additionally, under the common-law right of privacy, an individual has a right to be free 
from the publicizing of private affairs in which the public has no legitimate concern. Id. 
at 682. In considering whether a public citizen's date of birth is private, the Third Court of 
Appeals looked to the supreme court's rationale in Texas Comptroller of Public Accounts v. 
Attorney General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City <~(Dallas, 
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. 
denied) (mem. op.). The supreme court concluded public employees' dates of birth are 
private under section 552.102 of the Government Code because the employees' privacy 
interest substantially outweighed the negligible public interest in disclosure. 1 Texas 
Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the court of appeals 
concluded the privacy rights of public employees apply equally to public citizens, and thus, 
public citizens' dates of birth are also protected by common-law privacy pursuant to 
section 552.101. City ofDallas, 2015 WL 3394061, at *3. 

We note, however, the public generally has a legitimate interest in information relating to 
public employment and public employees. See Open Records Decision Nos. 562 at 10 
(1990) (personnel file information does not involve most intimate aspects of human affairs, 
but in fact touches on matters oflegitimate public concern), 470 (1987) (public employee's 
job performance does not generally constitute employee's private affairs), 444 ( 1986) (public 
has legitimate interest in knowing reasons for dismissal, demotion, promotion, or resignation 
of public employee), 423 at 2 (1984) (scope of public employee privacy is narrow). Further, 
this office has found the public has a legitimate interest in information relating to applicants 
and employees of governmental bodies and their employment qualifications and job 
performance, especially where the applicant was seeking a position in Jaw enforcement. See 
ORDs 562 at 10, 470 at 4, 444, 423 at 2. Criminal history information obtained by a law 
enforcement agency in the process of hiring a peace officer is also a matter of legitimate 
public interest. 

We note common-law privacy protects personal privacy. Thus, the requester has a right of 
access to his own private information under section 552.023 of the Government Code. See 
Gov't Code§ 552.023(a); Open Records Decision No. 481 at (4) (1987) (privacy theories 
not implicated when individuals request information concerning themselves). Upon review, 
the city must withhold the public citizens' dates of birth we marked under section 552.101 
of the Government Code in conjunction with common-law privacy.2 However, we find none 

1Section 552.102(a) excepts from disclosure " information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov't Code § 552. 102(a). 

2 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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of the remaining information is highly intimate or embarrassing information and of no 
legitimate public interest, and it may not be withheld under section 552.1O1 of the 
Government Code in conjunction with common-law privacy. 

Section 552.111 of the Government Code excepts from disclosure "an interagency or 
intraagency memorandum or letter that would not be available by law to a party in litigation 
with the agency." See Gov't Code§ 552.111. This section encompasses the attorney work 
product privilege found in rule 192.5 of the Texas Rules of Civil Procedure. City (~/'Garland 
v. Dallas Morning News, 22 S.W.3d 351, 360 (Tex. 2000); Open Records Decision No. 677 
at 4-8 (2002). Rule 192.5 defines work product as: 

(1) [M]aterial prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a party or a party's representatives, including 
the party's attorneys, consultants, sureties, indemnitors, insurers, employees, 
or agents; or 

(2) a communication made in anticipation of litigation or for trial between a 
party and the party' s representatives or among a party' s representatives, 
including the party's attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

TEX. R. C1v. P. 192.5(a). A governmental body seeking to withhold information under this 
exception bears the burden of demonstrating the information was created or developed for 
trial or in anticipation oflitigation by or for a party or a party's representative. Id. ; ORD 677 
at 6-8. In order for this office to conclude that the information was made or developed in 
anticipation of litigation, we must be satisfied that 

a) a reasonable person would have concluded from the totality of the 
circumstances surrounding the investigation that there was a substantial 
chance that litigation would ensue; and b) the party resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensue and [created or obtained the information] for the purpose of preparing 
for such litigation. 

Nat 'l Tank Co. v. Brotherton, 851 S. W.2d 193, 207 (Tex. 1993). A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely an abstract possibility or unwarranted fear." Id. at 204; ORD 677 at 7. 

The city argues the remaining information should be withheld under section 552.111 of the 
Government Code because it consists of agency memoranda. Upon review, we find the city 
has failed to demonstrate the applicability of the attorney work product privilege to the 
remaining information. Therefore, the city may not withhold any of the remaining 
information as attorney work product under section 552.111 of the Government Code. 
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Section 552.111 also encompasses the deliberative process privilege. See Open Records 
Decision No. 615 at 2 (1993). The purpose of section 552.111 is to protect advice, opinion, 
and recommendation in the decisional process and to encourage open and frank discussion 
in the deliberative process. See Austin v. City ofSan Antonio, 630 S.W.2d 391 , 394 (Tex. 
App.-San Antonio 1982, writ ref d n.r.e.); Open Records Decision No. 538 at 1-2 (1990). 

In Open Records Decision No. 615 , this office re-examined the statutory predecessor to 
section 552.111 in light of the decision in Texas Department of Public Safety v. 
Gilbreath, 842 S.W.2d 408 (Tex. App.-Austin 1992, no writ). We determined 
section 552.111 excepts from disclosure only those internal communications consisting of 
advice, recommendations, opinions, and other material reflecting the policymaking processes 
of the governmental body. See ORD 615 at 5. A governmental body' s policymaking 
functions do not encompass routine internal administrative or personnel matters, and 
disclosure of information about such matters will not inhibit free discussion of policy issues 
among agency personnel. Id.; see also City of Garland v. Dallas Morning News , 22 
S.W.3d 351 (Tex. 2000) (section 552.111 not applicable to personnel-related 
communications that did not involve policymaking). A governmental body's policymaking 
functions do include administrative and personnel matters of broad scope that affect the 
governmental body's policy mission. See Open Records Decision No. 631 at 3 (1995). 
Additionally, section 552.111 does not generally except from disclosure purely factual 
information severable from the opinion portions of internal memoranda. Arlington lndep. 
Sch. Dist. v. Tex. Attorney Gen., 37 S.W.3d 152 (Tex. App.- Austin 2001 , no pet.) ; 
ORD 615 at 4-5. But, if factual information is so inextricably intertwined with material 
involving advice, opinion, or recommendation as to make severance of the factual data 
impractical, the factual information also may be withheld under section 552.111. See Open 
Records Decision No. 313 at 3 ( 1982). 

The city argues the remaining information should be withheld under section 552.111 of the 
Government Code because it consists of agency memoranda. However, we note the 
information at issue pertains to personnel matters concerning a city applicant. The city has 
not demonstrated this information involves policymaking pertaining to personnel matters of 
a broad scope. Accordingly, the city may not withhold any portion of the remaining 
information under the deliberative process privilege of section 552.111 of the Government 
Code. 

Section 552.101 of the Government Code also encompasses information protected by other 
statutes, such as chapter 411 of the Government Code, which makes confidential criminal 
history record information ("CHRI") generated by the National Crime Information Center 
or by the Texas Crime Information Center. Title 28, part 20 of the Code of Federal 
Regulations governs the release of CHRI states obtain from the federal government or other 
states. Open Records Decision No. 565 at 7 (1990). The federal regulations allow each state 
to follow its individual laws with respect to the CHRI it generates. See id. Section 411.083 
of the Government Code deems confidential CHRI that the Department of Public Safety 
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("DPS") maintains, except that DPS may disseminate this information as provided in 
chapter 411, subchapter F or subchapter E-1 of the Government Code. See Gov't Code 
§ 411.083. Sections 411.083(b)(l) and 4l1.089(a) authorize a criminal justice agency to 
obtain CHRI; however, a criminal justice agency may not release CHRI except to another 
criminal justice agency for a criminal justice purpose. Id. § 4 l l .089(b)(l ). Other entities 
specified in chapter 411 of the Government Code are entitled to obtain CHRI from DPS or 
another criminal justice agency; however, those entities may not release CHRI except as 
provided by chapter411. See generally id.§§ 411.090-.127. Thus, any CHRI obtained from 
DPS or any other criminal justice agency must be withheld under section 552.101 in 
conjunction with chapter411, subchapter For subchapter E-lofthe Government Code. We 
note CHRI does not include driving record information. See id. § 411.082(2)(8). Upon 
review, we find the information we marked consists of CHRI the city must withhold under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code. 3 

Section 552.101 of the Government Code also encompasses section 1701.454 of the 
Occupations Code, which governs the public availability of information submitted to the 
Texas Commission on Law Enforcement ("TCOLE") under subchapter J of chapter 1701 of 
the Occupations Code. Section 1701.454 provides as follows: 

(a) All information submitted to the [TCOLE] under this subchapter is 
confidential and is not subject to disclosure under Chapter 552, Government 
Code, unless the person resigned or was terminated due to substantiated 
incidents of excessive force or violations of the law other than traffic 
offenses. 

(b) Except as provided by this subchapter, a [TCOLE] member or other 
person may not release information submitted under this subchapter. 

Occ. Code § 1701.454. The remaining information contains an F-5 Report of Separation of 
Licensee, which we understand was submitted to TCOLE. We understand the officer at issue 
did not resign or was not terminated due to substantiated incidents of excessive force or 
violations of the law other than traffic offenses. Therefore, the city must withhold the F-5 
form we marked under section 552.101 of the Government Code in conjunction with 
section 1701.454 of the Occupations Code. 

Section 552.101 of the Government Code also encompasses section 1703.306 of the 
Occupations Code, which provides, in relevant part: 

3We note the requestor may obtain his CHRI from DPS. See Gov' t Code§ 41 I .083(b)(3). 
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(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated m 
writing by the examinee[.] 

Id. § 1703.306(a)(l). Upon review, we find the information we marked consists of 
information acquired from a polygraph examination. The requestor does not fall within any 
of the categories of individuals who are authorized to receive the submitted polygraph 
information under section 1703 .306( a). Accordingly, the city must withhold the information 
we marked under section 552.101 of the Government Code in conjunction with 
section 1703.306 of the Occupations Code. 

Section 552.1175 of the Government Code protects the home address, home telephone 
number, emergency contact information, date of birth, social security number, and family 
member information of certain individuals when that information is held by a governmental 
body in a non-employment capacity and the individual elects to keep the information 
confidential.4 Gov't Code§ 552.1175. Section 552.1175 applies, in part, to "peace officers 
as defined by Article 2.12, Code of Criminal Procedure" and to "state judges as defined by 
Section 13.0021, Election Code[.]" Id. § 552.l 175(a)(l), (13). Section 552.1175 also 
encompasses a personal cellular telephone or pager number, unless the cellular telephone or 
pager service is paid for by a governmental body. See Open Records Decision No. 506 
at 5-6 (1988). In this instance, it is unclear whether the individuals whose information we 
have marked are currently licensed peace officers as defined by article 2.12 or state judges 
as defined by section 13.0021. Thus, if the information we marked pertains to currently 
licensed peace officers or state judges and the officers and judges elect to restrict access to 
their information in accordance with section 552. l l 75(b ), then the city must withhold the 
information we marked under section 552.1175 of the Government Code; however, the city 
may only withhold the cellular telephone number we marked if the cellular telephone service 
is not paid for by a governmental body. However, ifthe individuals whose information we 
marked are not currently licensed peace officers or state judges or no elections are made, then 
the city may not withhold this information under section 552.1175. 

We note some of the remaining information may be protected by copyright. A custodian of 
public records must comply with the copyright law and is not required to furnish copies of 
records that are copyrighted. Open Records Decision No. 180 at 3 (1977). A governmental 
body must allow inspection of copyrighted materials unless an exception applies to the 

4The Office of the Attorney General wi 11 raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 ( 1987), 480 
(1987), 470 (1987). 
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information. Id.; see Open Records Decision No. 109 (1975). If a member of the public 
wishes to make copies of copyrighted materials, the person must do so unassisted by the 
governmental body. In making copies, the member of the public assumes the duty of 
compliance with the copyright law and the risk of a copyright infringement suit. 

In summary, the city must withhold the information we marked under (1) section 552.101 
of the Government Code in conjunction with common-law privacy, (2) section 552.101 in 
conjunction with section 411.083 of the Government Code, (3) section 552. l 01 of the 
Government Code in conjunction with section 1701.454 of the Occupations Code, 
and (4) section 552.101 of the Government Code in conjunction with section 1703.306 of 
the Occupations Code. If the information we marked pertains to currently licensed peace 
officers or judges and the individuals elect to restrict access to their information in 
accordance with section 552.1175(b) of the Government Code, then the city must withhold 
the information we marked under section 552.1175 of the Government Code; however, the 
city may only withhold the cellular telephone number we marked if the cellular telephone 
service is not paid for by a governmental body. The remaining information must be released; 
however, any information protected by copyright may only be released in accordance with 
copyright law.5 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

<Sincerely, ~ <, J , -;; 
' \,v o))l{f-;n f~:J {j 

Paige Thom~ln V 
Assistant Af~rn~y. ~eneral 
Open Re~rds D1v1s10n 

PT/dis 

) 

5We note the requestor has a special right of access to some of the information being released in this 
instance. See Gov't Code§§ 552.023(a), .137(b). 
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Ref: ID# 605471 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


