
April 13, 2016 

Ms. Anne M. Constantine 
Legal Counsel 

KEN PAXTON 
A'J'TOR N I-\' GENE KAI OF T EXAS 

Dallas/Fort Worth International Airport Board 
P.O. Box 619428 
DFW Airport, Texas 75261-9428 

Dear Ms. Constantine: 

OR2016-08266 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 605610. 

The Dallas/Fort Worth International Airport Board (the "board") received three requests from 
the same requestor seeking correspondence and contract documents between the board and 
a specified entity or any of three named individuals relating to any investigation or employee 
action and audio or video recordings or transcripts of hearings involving any of the three 
named individuals. You state the board is releasing some of the requested information. You 
claim the submitted information is excepted from disclosure under 
sections 552.101, 552.107, and 552.116 of the Government Code. We have considered the 
exceptions you claim and reviewed the submitted information. 

Initially, we note you have redacted information from the submitted documents. Pursuant 
to section 552.301 of the Government Code, a governmental body that seeks to withhold 
requested information must submit to this office a copy of the information, labeled to 
indicate which exceptions apply to which parts of the copy, unless the governmental body 
has received a previous determination for the information at issue. Gov't Code 
§§ 552.301(a), .301(e)(l)(D). You do not assert, nor does our review of ourrecords indicate, 
you have been granted a previous determination to withhold such information without 
seeking a ruling from this office. See id. § 552.301 (a); Open Records Decision No. 673 
(2000). In this instance, we are able to discern the nature of the information that has been 
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redacted; thus, being deprived of that information does not inhibit our ability to make a 
ruling. Nevertheless, be advised that a failure to provide this office with requested 
information generally deprives us of the ability to determine whether information may be 
withheld and leaves this office with no alternative other than ordering the redacted 
information be released. See Gov't Code § 552.301(e)(l)(D) (governmental body must 
provide this office with copy of "specific information requested"); id. § 552.302. Thus, in 
the future, the board should refrain from redacting, without authorization, any information 
it submits to this office in seeking an open records ruling. 

Section 552.101 of the Government Code excepts from public disclosure "information 
considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code§ 552.101. Section 552.101 encompasses information made confidential by 
other statutes, such as chapter 611 of the Health and Safety Code. Section 611.002 pertains 
to mental health records and provides, in pertinent part, 

(a) Communications between a patient and a professional, and records of the 
identity, diagnosis, evaluation, or treatment of a patient that are created or 
maintained by a professional, are confidential. 

(b) Confidential communications or records may not be disclosed except as 
provided by Section 611.004 or 611.0045. 

Health & Safety Code § 611.002(a)-(b); see id. § 611.001 (defining "patient" and 
"professional"). Section 611.001 defines a "professional" as (1) a person authorized to 
practice medicine, (2) a person licensed or certified by the state to diagnose, evaluate or treat 
mental or emotional conditions or disorders, or (3) a person the patient reasonably believes 
is authorized, licensed, or certified. See id. § 611.001 (2). Sections 611.004 and 611.0045 
provide for access to mental health records only by certain individuals. See id. 
§§ 611 .004, .0045; see also Open Records Decision No. 565 (1990). Upon review, we find 
some of the submitted information, which we have marked, consists of mental health records 
that are subject to chapter 611 of the Health and Safety Code. Accordingly, the board must 
withhold the marked mental health records under section 552.101 of the Government Code 
in conjunction with section 611 .002 of the Health and Safety Code. 1 

Section 552. l 01 of the Government Code also encompasses information protected by 
chapter 411 of the Government Code, which makes confidential criminal history record 
information ("CHRI") generated by the National Crime Information Center or by the Texas 
Crime Information Center. See Gov' t Code§ 411.083(a). Title 28, part 20 of the Code of 
Federal Regulations governs the release of CHRI that states obtain from the federal 
government or other states. Open Records Decision No. 565 (1990). The federal regulations 

1As our ruling is dispositive for this information, we need not address your argument against its 
disclosure. 
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allow each state to follow its individual laws with respect to the CHRI it generates. See id. 
Section 411. 083 of the Government Code deems confidential CHRI that the Department of 
Public Safety ("DPS") maintains, except that DPS may disseminate this information as 
provided in chapter 411 , subchapter F, or subchapter E-1 of the Government Code. See 
Gov' t Code§ 411.083(a). Sections 411.083(b)(l) and 411.089(a) authorize a criminal justice 
agency to obtain CHRI; however, a criminal justice agency may not release CHRI except to 
another criminal justice agency for a criminal justice purpose. Id. § 4 l 1.089(b )(1 ). Other 
entities specified in chapter 411 of the Government Code are entitled to obtain CHRI from 
DPS or another criminal justice agency; however, those entities may not release CHRI except 
as provided by chapter 411. See generally id.§§ 411.090-.127. Thus, any CHRI obtained 
from DPS or any other criminal justice agency must be withheld under section 552.101 in 
conjunction with chapter 411, subchapter F, of the Government Code. We note 
section 411.083 does not apply to active warrant information or other information relating 
to one ' s current involvement with the criminal justice system. See id. § 411.081(b) (police 
department allowed to disclose information pertaining to person' s current involvement in the 
criminal justice system). Further, CHRI does not include driving record information. See 
id. § 411.082(2)(B). Upon review, we find a portion of the submitted information, which we 
have marked, consists of CHRI that is confidential under section 411.083. Thus, the board 
must withhold the information we marked under section 552.101 in conjunction with 
section 411 .083 of the Government Code. However, we find you have not demonstrated any 
portion of the remaining information consists of CHRI for purposes of chapter 411 of the 
Government Code, and the board may not withhold any of the remaining information under 
section 552.101 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses information made confidential 
by section 1703.306 of the Occupations Code, which provides, 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated m 
writing by the examinee; 

(2) the person that requested the examination; 

(3) a member, or the member' s agent, of a governmental agency that 
licenses a polygraph examiner or supervises or controls a polygraph 
examiner' s activities; 

( 4) another polygraph examiner in private consultation; or 
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(5) any other person required by due process of law. 

(b) The [Texas Department of Licensing and Regulation] or any other 
governmental agency that acquires information from a polygraph examination 
under this section shall maintain the confidentiality of the information. 

Occ. Code § l 703.306(a), (b). The submitted information contains information acquired 
from a polygraph examination. The requestor does not fall within any of the categories of 
individuals who have a right of access to the submitted polygraph information under 
section l 703.306(a). Accordingly, the board must withhold the polygraph information, 
which we have marked, under section 552.101 of the Government Code in conjunction with 
section 1703.306 of the Occupations Code. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file , the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy."2 Gov' t Code § 552.102(a). The Texas Supreme Court held 
section 552.102(a) excepts from disclosure the dates ofbirth of state employees in the payroll 
database of the Texas Comptroller of Public Accounts. Tex. Comptroller of Pub. Accounts 
v. Attorney Gen. of Tex. , 354 S.W.3d 336 (Tex. 2010). Accordingly, the board must 
withhold the employees' dates of birth we have marked under section 552.102(a) of the 
Government Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. Additionally, this office has concluded some kinds of medical 
information are generally highly intimate or embarrassing. See Open Records Decision 
No. 455 (1987). This office has found personal financial information not relating to a 
financial transaction between an individual and a governmental body is excepted from 
required public disclosure under common-law privacy. See, e.g. , Open Records Decision 
Nos. 545 ( 1990) (common-law privacy protects mortgage payments, assets, bills, and credit 
history), 523 (1989) (common-law privacy protects credit reports, financial statements, and 
other personal financial information), 373 (1983) (sources ofincome not related to financial 
transaction between individual and governmental body protected under common-law 
privacy). Upon review, we find some of the submitted information satisfies the standard 

2The Office of the Attorney General will raise mandatory exceptions on behalf ofagovemmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
( 1987). 
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articulated by the Texas Supreme Court in Industrial Foundation. Therefore, the board must 
withhold this information, which we have marked, under section 552.101 of the Government 
Code in conjunction with common-law privacy. However, we find you have not 
demonstrated any of the remaining information at issue is highly intimate or embarrassing 
and not oflegitimate public concern. Thus, the board may not withhold any portion of the 
remaining information under section 552.101 in conjunction with common-law privacy. 

Section 552.107(1) of the Government Code protects information coming within the 
attorney-client privilege. See Gov' t Code § 552.107(1 ). When asserting the attorney-client 
privilege, a governmental body has the burden of providing the necessary facts to 
demonstrate the elements of the privilege in order to withhold the information at issue. Open 
Records Decision No. 676 at 6-7 (2002) . First, a governmental body must demonstrate that 
the information constitutes or documents a communication. Id. at 7. Second, the 
communication must have been made "to facilitate the rendition of professional legal 
services" to the client governmental body. TEX. R. Evm. 503(b)(l). The privilege does not 
apply when an attorney or representative is involved in some capacity other than that of 
providing or facilitating professional legal services to the client governmental body. Jn re 
Tex. Farmers Ins. Exch. , 990 S.W.2d 337, 340 (Tex. App.- Texarkana 1999, orig. 
proceeding) (attorney-client privilege does not apply if attorney acting in a capacity other 
than that of attorney). Governmental attorneys often act in capacities other than that of 
professional legal counsel, such as administrators, investigators, or managers. Thus, the 
mere fact that a communication involves an attorney for the government does not 
demonstrate this element. Third, the privilege applies only to communications between or 
among clients, client representatives, lawyers, and lawyer representatives. TEX. R. 
Evm. 503(b)(l)(A), (B), (C), (D), (E). Thus, a governmental body must inform this office 
of the identities and capacities of the individuals to whom each communication at issue has 
been made. Lastly, the attorney-client privilege applies only to a confidential 
communication, id. 503(b )(1 ), meaning it was "not intended to be disclosed to third persons 
other than those: (A) to whom disclosure is made to further the rendition of professional 
legal services to the client; or (B) reasonably necessary to transmit the communication." 
Id. 503(a)(5). Whether a communication meets this definition depends on the intent of the 
parties involved at the time the information was communicated. Osborne v. Johnson , 954 
S.W.2d 180, 184 (Tex. App.-Waco 1997, orig. proceeding). Moreover, because the client 
may elect to waive the privilege at any time, a governmental body must explain that the 
confidentiality of a communication has been maintained. Section 552.107(1) generally 
excepts an entire communication that is demonstrated to be protected by the attorney-client 
privilege unless otherwise waived by the governmental body. See Huie v. DeShazo, 922 
S.W.2d 920, 923 (Tex. 1996) (privilege extends to entire communication, including facts 
contained therein). 

You state some of the submitted information, which you have marked, consists of 
communications involving attorneys for the board and board employees and officials in their 
capacities as clients. You state these communications were made in furtherance of the 
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rendition of professional legal services to the board. You state these communications were 
intended to be, and have remained, confidential. Based on your representations and our 
review, we find you have demonstrated the applicability of the attorney-client privilege to 
the information at issue. Accordingly, the board may withhold the information you marked 
under section 552.107(1) of the Government Code. 

Section 552.116 of the Government Code provides, 

(a) An audit working paper of an audit of the state auditor or the auditor of 
a state agency, an institution of higher education as defined by 
Section 61.003 , Education Code, a county, a municipality, a school district, 
a hospital district, or a joint board operating under Section 22.074, 
Transportation Code, including any audit relating to the criminal history 
background check of a public school employee, is excepted from [required 
public disclosure] . If information in an audit working paper is also 
maintained in another record, that other record is not excepted from [public 
disclosure] by this section. 

(b) In this section: 

(1) "Audit" means an audit authorized or required by a statute of this 
state or the United States, the charter or an ordinance of a 
municipality, an order of the commissioners court of a county, the 
bylaws adopted by or other action of the governing board of a hospital 
district, a resolution or other action of a board of trustees of a school 
district, including an audit by the district relating to the criminal 
history background check of a public school employee, or a resolution 
or other action of a joint board described by Subsection (a) and 
includes an investigation. 

(2) "Audit working paper" includes all information, documentary or 
otherwise, prepared or maintained in conducting an audit or preparing 
an audit report, including: 

(A) intra-agency and interagency communications; and 

(B) drafts of the audit report or portions of those drafts. 

Gov' t Code § 552.116. You state the board is a joint board operating under section 22.074 
of the Transportation Code. You state the information you have marked consists of working 
papers used to conduct an audit under the authority of an audit plan approved by a resolution 
of the board. You have provided a copy of the resolution. You inform us there was no final 
audit report as of the date of the instant requests. Based on your representations and our 
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review of the information at issue, we conclude the board may withhold the information you 
marked under section 552.116 of the Government Code. 

Section 552. l l 7(a)(2) of the Government Code excepts from public disclosure the home 
address, home telephone number, emergency contact information, and social security number 
of a peace officer, as well as information that reveals whether the peace officer has family 
members, regardless of whether the peace officer complies with sections 552.024 
and 552.1175 of the Government Code. See id. § 552. l l 7(a)(2). Section 552.117(a)(2) 
applies to peace officers as defined by article 2.12 of the Code of Criminal Procedure. We 
have marked information under section 552.117 that consists of the personal information of 
peace officers who were employed by the board and the information is held in the 
employment context. In this instance, however, it is unclear whether the individuals whose 
information is at issue are currently licensed peace officers as defined by article 2.12 of the 
Code of Criminal Procedure. Accordingly, to the extent the individuals whose information 
is at issue are currently licensed peace officers as defined by article 2.12, the board must 
withhold the information we marked under section 552.1l7(a)(2) of the Government Code. 
Conversely, to the extent the individuals whose information is at issue are no longer licensed 
peace officers as defined by article 2.12, then the board may not withhold the marked 
information under section 552.l 17(a)(2). 

If the information we marked under section 552.117 pertains to individuals who are no 
longer licensed peace officers, then the marked information may be subject to 
section 552. l l 7(a)(l) of the Government Code. Section 552. l l 7(a)(l) excepts from 
disclosure the home address and telephone number, emergency contact information, social 
security number, and family member information of a current or former employee of a 
governmental body who requests this information be kept confidential under section 552.024 
of the Government Code. See id.§ 552.l 17(a)(l). Whether a particular item ofinformation 
is protected by section 552.l 17(a)(l) must be determined at the time of the governmental 
body' s receipt of the request for the information. See Open Records Decision No. 530 at 5 
(1989). Thus, information may be withheld under section 552.117(a)(l) only on behalf of 
a current or former employee who made a request for confidentiality under section 552.024 
prior to the date of the governmental body' s receipt of the request for the information. 
Information may not be withheld under section 552. l 17(a)(l) on behalf of a current or former 
employee who did not timely request under section 552.024 the information be kept 
confidential. Therefore, to the extent the individuals at issue are no longer peace officers as 
defined by article 2.12 and to the extent these individuals timely requested confidentiality 
under section 552.024 of the Government Code, the board must withhold the marked 
information under section 552.117(a)(l) of the Government Code. Conversely, to the extent 
the individuals at issue are no longer peace officers as defined by article 2.12 and did not 
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timely request confidentiality under section 552.024, the board may not withhold the marked 
information under section 552.117(a)(l).3 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code § 552.130. Accordingly, the board must 
withhold the motor vehicle record information we have marked under section 552.130 of the 
Government Code. 

In summary, the board must withhold (1) the marked mental health records under 
section 552.101 of the Government Code in conjunction with section 611.002 of the Health 
and Safety Code; (2) the information we marked under section 552.101 of the Government 
Code in conjunction with section 411.083 of the Government Code; (3) the marked 
polygraph information under section 552.101 of the Government Code in conjunction with 
section 1703.306 of the Occupations Code; (4) the public employees' dates of birth we 
marked under section 552.102(a) of the Government Code; and (5) the information we 
marked under section 552.101 of the Government Code in conjunction with common-law 
privacy. The board may withhold the information you marked under sections 552.107(1) 
and 552.116 of the Government Code. To the extent the individuals whose information is 
at issue are currently licensed peace officers as defined by article 2.1 2 of the Code of 
Criminal Procedure, the board must withhold the information we marked under 
section 552.117(a)(2) of the Government Code. To the extent the individuals at issue are no 
longer peace officers as defined by article 2.12 and to the extent these individuals timely 
requested confidentiality under section 552.024 of the Government Code, the board must 
withhold the marked information under section 552. l 17(a)(l) of the Government Code. The 
board must withhold the motor vehicle record information we have marked under 
section 552.130 of the Government Code. The board must release the remaining 
information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 

3Regardless of the applicability of section 552.11 7 of the Government Code, we note 
section 552.147(b) of the Government Code authorizes a governmental body to redact a living person ' s social 
security number from public release without the necessity ofrequesting a decision from this office. See Gov' t 
Code § 552. 147(b). 
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orl ruling info.shtml, or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 1---
t)f),Uv<- YY{ ~ 

Claire V. Morris Sloan 
Assistant Attorney General 
Open Records Division 

CVMS/som 

Ref: ID# 605610 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


