KEN PAXTON

ATTORNEY GENERAL OF TEXAS

April 19,2016

Ms. Julie P. Dosher

Counsel for the City of Farmers Branch

Nichols, Jackson, Dillard, Hager & Smith, L.L.P.
1800 Ross Tower

500 North Akard

Dallas, Texas 75201

OR2016-08843

Dear Ms. Dosher:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 606398 (Reference No. 75449).

The Farmers Branch Police Department (the “department™), which you represent, received
a request for all police reports, files, pictures, videos, and inventory sheets pertaining to a
specified incident and a named client of the requestor. You state the department will redact
certain motor vehicle record information pursuant to section 552.130(c) of the Government
Code and certain social security numbers pursuant to section 552.147(b) of the
Government Code.' You claim the submitted information is excepted from disclosure under
sections 552.101, 552.107, 552.108, 552.115, 552.1175, and 552.136 of the Government
Code.? You also state you notified an individual of the request for information and of her

'Section 552.130(c) of the Government Code allows a governmental body to redact the information
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov’t
Code § 552.130(a), (c). 1f a governmental body redacts such information, it must notify the requestor in
accordance with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code
authorizes a governmental body to redact a living person’s social security number from public release without
the necessity of requesting a decision from this office. See id. § 552.147(b).

*We note the department did not raise section 552.115 of the Government Code within ten business
days of the date the department received the request. See Gov’t Code § 552.301(b). However, because
section 552.115 is a mandatory exception that can provide a compelling reason to withhold information from
disclosure, we will address the applicability of this exception to the submitted information, notwithstanding the
department’s violation of section 552.301(b) in raising this exception. See id. § 552.302. Further, although
the department raises section 552.117 of the Government Code, we note section 552.1175 of the Government
Code is the correct exception to raise for information the department does not hold in its capacity as an
employer.
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right to submit arguments to this office as to why the submitted information should not be
released. See Gov’t Code § 552.304 (providing that interested party may submit written
comments regarding why information should or should not be released). We have received
comments from the notified third party. We have considered the submitted arguments and
reviewed the submitted representative sample of information.’

Initially, we note the submitted information includes a court-filed document subject to
section 552.022(a)(17) of the Government Code. Section 552.022 of the Government Code
provides, in relevant part:

(a) [T)he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(17) information that is also contained in a public court record|.]

Id. § 552.022(a)(17). The department must release the information subject to
section 552.022(a)(17) unless it is made confidential under the Act or other law. See id.
Section 552.107(2) allows a governmental body to withhold information if “a court by
order has prohibited disclosure of the information.” Id. § 552.107(2). However,
section 552.022(b) provides a court may not order a governmental body to withhold from
public inspection any category of information described by section (a) unless the category
of information is expressly made confidential under the Act or other law. Id. § 552.022(b).
Because section 552.022(b) prohibits a court from ordering documents subject to
section 552.022 be withheld, we conclude the department may not withhold the information
subject to section 552.022(a)(17) under section 552.107(2) of the Government Code. Asyou
claim no other exception to disclosure of the information at issue, the department must
release the information we have marked pursuant to section 552.022(a)(17).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Id.
§ 552.101. Section 552.101 encompasses information subject to chapter 550 of the
Transportation Code. Section 550.065 applies only to a written report of an accident
required under section 550.061, 550.062, or 601.004. Transp. Code § 550.065(a)(1).
Chapter 550 requires the creation of a written report when the accident resulted in injury to
or the death of a person or damage to the property of any person to the apparent extent of
$1,000 ormore. Id. §§ 550.061 (operator’s accident report), .062 (officer’s accident report).

>This letter ruling assumes that the submitted representative sample of information is truly
representative of the requested information as a whole. This ruling does not reach, and therefore does not
authorize, the withholding of any other requested information to the extent that the other information is
substantially different than that submitted to this office. See Gov’t Code §§ 552.301(e)(1)(D), .302; Open
Records Decision Nos. 499 at 6 (1988), 497 at 4 (1988).
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An accident report is privileged and for the confidential use of the Texas Department of
Transportation or a local governmental agency of Texas that has use for the information for
accident prevention purposes. Id. § 550.065(b). However, a governmental entity may release
an accident report in accordance with subsections (¢) and (c-1). Id. § 550.065(c), (c-1).
Section 550.065(c) provides a governmental entity shall release an accident report to a person
or entity listed under this subsection. Id. § 550.065(c).

The submitted information includes an ST-3 accident report form. In this instance, the
requestor is not a person listed under section 550.065(c). Thus, the submitted accident report
is confidential under section 550.065(b), and the department must withhold it under
section 552.101 of the Government Code. However, section 550.065(c-1) requires the
department to create a redacted accident report that may be requested by any person. Id.
§ 550.065(c-1). The redacted accident report may not include the information listed in
subsection (f)(2). Id. Therefore, the requestor has a right of access to the redacted accident
report.

You assert the vehicle identification number in the redacted accident report is confidential
under section 552.130 of the Government Code. Section 552.130 excepts from disclosure
information relating to a motor vehicle operator’s license, driver’s license, motor vehicle
title, or registration issued by an agency of this state or another state or country. See Gov’t
Code § 552.130(a)(1)-(2). We note a statutory right of access generally prevails over the
Act’s general exceptions to disclosure. See Open Record Decision Nos. 613 at 4 (1993)
(exceptions in Act cannot impinge on statutory right of access to information), 451 (1986)
(specific statutory right of access provisions overcome general exception to disclosure under
the- Act). However, because section 552.130 has its own access provisions, we conclude
section 552.130 is not a general exception under the Act. Thus, we must address the conflict
between the confidentiality provided under section 552.130 of the Government Code and the
right of access provided under section 550.065(c-1) of the Transportation Code for the
redacted accident report. Where information falls within both a general and a specific
provision of law, the specific provision prevails over the general. See Horizon/CMS
Healthcare Corp. v. Auld, 34 S.W.3d 887, 901 (Tex. 2000) (“more specific statute controls
over the more general™); Cuellar v. State, 521 S.W.2d 211 (Tex. Crim. App. 1975) (under
well-established rule of statutory construction, specific statutory provisions prevail over
general ones); Open Records DecisionNos. 598 (1991), 583 (1990),451. Section 550.065(c)
specifically provides access only to accident reports of the type at issue, while
section 552.130 generally excepts motor vehicle record information maintained in any
context.  Thus, we conclude the access to accident reports provided under
section 550.065(c-1) is more specific than the general confidentiality provided under
section 552.130. Accordingly, the department may not withhold the information at issue in
the submitted ST-3 report under section 552.130.

Section 552.101 of the Government Code also encompasses chapter 411 of the Government
Code, which makes confidential criminal history record information (“CHRI”) generated by
the National Crime Information Center or by the Texas Crime Information Center. See Gov’t
Code § 411.083(a). Title 28, part 20, of the Code of Federal Regulations governs the release
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of CHRI that states obtain from the federal government or other states. Open Records
Decision No. 565 (1990). The federal regulations allow each state to follow its individual
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government
Code deems confidential CHRI that the Department of Public Safety (“DPS”) maintains,
except that DPS may disseminate this information as provided in chapter 411, subchapter F,
or subchapter E-1 of the Government Code. See Gov’'t Code § 411.083.
Sections 411.083(b)(1) and 411.089(a) authorize a criminal justice agency to obtain CHRI;
however, a criminal justice agency may not release CHRI except to another criminal justice
agency for a criminal justice purpose. Id § 411.089(b)(1). Other entities specified in
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another
criminal justice agency; however, those entities may not release CHRI except as provided
by chapter 411. See generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or
any other criminal justice agency must be withheld under section 552.101 in conjunction
with chapter 411, subchapter F of the Government Code. We note Federal Bureau of
Investigation (“FBI”’) numbers constitute CHRI generated by the FBI. Upon review, we find
the department must withhold the information you have marked under section 552.101 of the
Government Code in conjunction with chapter 411 and federal law.*

Section 552.101 of the Government Code also encompasses section 560.003 of the
Government Code. Section 560.003 provides that “[a] biometric identifier in the possession
of a governmental body is exempt from disclosure under [the Act].” Id. § 560.003; see also
id. §§ 560.001(1) (defining “biometric identifier” to include fingerprints), .002(1)(A)
(governmental body may not sell, lease, or otherwise disclose individual’s biometric
identifier to another person unless individual consents to disclosure). Therefore, the
department must withhold the information you have marked under section 552.101 in
conjunction with section 560.003 of the Government Code.

Section 552.101 of the Government Code also encompasses section 730.004 of the
Transportation Code, which provides that “an agency may not disclose personal information
about any person obtained by the agency in connection with a motor vehicle record.” Transp.
Code § 730.004. “Personal information” includes a person’s name, address, and driver
identification number, but not the zip code. Id. § 730.003(6). DPS is an “agency” for
purposes of chapter 730. See id. § 730.003(1) (“agency” is state agency that compiles or
maintains motor vehicle records). You state the information you marked was obtained by
the department from DPS. See id. § 730.007(a)(2)(A)(I) (personal information may be
disclosed to government agency in carrying out its functions). An authorized recipient of
personal information may not re-disclose the personal information and to do so is a
misdemeanor offense. Id. § 730.013(a), (d). Accordingly, we find the department must
withhold the information you have marked under section 552.101 of the Government Code
in conjunction with sections 730.004 and 730.013 of the Transportation Code.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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Section 552.101 of the Government Code also encompasses constitutional privacy, which
protects two kinds of interests. See Whalen v. Roe, 429 U.S.589, 599-600 (1977); Open
Records Decision Nos. 600 at 3-5 (1992),478 at 4 (1987),455 at 3-7 (1987). The first is the
interest in independence in making certain important decisions related to the “zones of
privacy,” pertaining to marriage, procreation, contraception, family relationships, and child
rearing and education, that have been recognized by the United States Supreme Court. See
Fadjov. Coon, 633 F.2d 1172 (5th Cir. 1981); ORD 455 at 3-7. The second constitutionally
protected privacy interest is in freedom from public disclosure of certain personal matters.
See Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7.
This aspect of constitutional privacy balances the individual’s privacy interest against the
public’s interest in the information. See ORD 455 at 7. Constitutional privacy under
section 552.101 is reserved for “the most intimate aspects of human affairs.” Id at 8
(quoting Ramie, 765 F.2d at 492).

We note the right to privacy is a personal right that lapses at death and therefore may not be
asserted solely on behalf of a deceased individual. See Moore v. Charles B. Pierce Film
Enters., Inc., 589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.);
Open Records Decision No. 272 at 1 (1981) (privacy rights lapse upon death). However, the
United States Supreme Court has determined that surviving family members can have a
privacy interest in information relating to their deceased relatives. See Nat’l Archives &
Records Admin. v. Favish, 541 U.S. 157 (2004). The submitted information contains
photographs of a deceased individual. You inform us you notified the deceased individual’s
family of the request for information and of the family’s right to assert a privacy interest in
the submitted information. We note the representative of the deceased individual’s family
asserts a privacy interest in the photographs and objects to their release. After reviewing the
submitted comments and the information at issue, we find the family’s privacy interest in
some of the information at issue outweighs the public’s interest in the disclosure of this
information. Therefore, we find the department must withhold the photographs we marked
under section 552.101 of the Government Code in conjunction with constitutional privacy
and the holding in Favish.’

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial
Foundation. 1d. at 683. The doctrine of common-law privacy protects a compilation of an
individual’s criminal history, which is highly embarrassing information, the publication of
which would be highly objectionable to a reasonable person. Cf. United States Dep’t of

*As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information.
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Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (when
considering prong regarding individual’s privacy interest, court recognized distinction
between public records found in courthouse files and local police stations and compiled
summary of information and noted individual has significant privacy interest in compilation
of one’s criminal history). Furthermore, we find a compilation of a private citizen’s criminal
history is generally not of legitimate concern to the public. We note records relating to
routine traffic violations are not considered criminal history information. Cf. Gov’t Code
§ 411.082(2)B) (criminal history record information does not include driving record
information). Further, active warrant information or other information relating to an
individual’s current involvement in the criminal justice system does not constitute criminal
history information for the purposes of section 552.101. See id § 411.081(b) (police
department allowed to disclose information pertaining to person’s current involvement in the
criminal justice system). Additionally, this office has concluded some kinds of medical
information are generally highly intimate or embarrassing. See ORD 455. This office also
has found personal financial information not relating to a financial transaction between an
individual and a governmental body is generally highly intimate or embarrassing. See Open
Records Decision Nos. 600 (1992) (employee’s designation of retirement beneficiary, choice
of insurance carrier, election of optional coverages, direct deposit authorization, forms
allowing employee to allocate pretax compensation to group insurance, health care or
dependent care), 523 (1989) (common-law privacy protects credit reports, financial
statements, and other personal financial information), 373 (1983) (sources of income not
related to financial transaction between individual and governmental body protected under
common-law privacy).

Under the common-law right of privacy, an individual has a right to be free from the
publicizing of private affairs in which the public has no legitimate concern. Indus.
Found., 540 S.W.2d at 682. In considering whether a public citizen’s date of birth is private,
the Third Court of Appeals looked to the supreme court’s rationale in 7exas Comptroller of
Public Accounts v. Attorney General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxtonv. City
of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin
May 22, 2015, pet. denied) (mem. op.). The supreme court concluded public employees’
dates of birth are private under section 552.102 of the Government Code because the
employees’ privacy interest substantially outweighed the negligible public interest in
disclosure.® Texas Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the
court of appeals concluded the privacy rights of public employees apply equally to public
citizens, and thus, public citizens’ dates of birth are also protected by common-law privacy
pursuant to section 552.101. City of Dallas, 2015 WL 3394061, at *3.

Upon review, we find some of the remaining information satisfies the standard articulated
by the Texas Supreme Court in Industrial Foundation. Therefore, the department must
withhold this information, which we have marked, under section 552.101 of the Government -

8Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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Code in conjunction with common-law privacy. However, we find you have not
demonstrated any of the remaining information at issue is highly intimate or embarrassing
and not of legitimate public concern. Thus, the department may not withhold any portion of
the remaining information under section 552.101 in conjunction with common-law privacy.

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if . . . release of the internal record or
notation would interfere with law enforcement or prosecution[.]” Gov’t Code
§ 552.108(b)(1); see City of Fort Worthv. Cornyn, 86 S.W.3d at 327 (section 552.108(b)(1)

protects information that, if released, would permit private citizens to anticipate weaknesses
in police department, avoid detection, jeopardize officer safety, and generally undermine
police efforts to effectuate state laws). The statutory predecessor to section 552.108(b)(1)
protected information that would reveal law enforcement techniques. See, e.g., Open
Records Decision Nos. 531 (1989) (detailed use of force guidelines), 456 (1987)
(information regarding location of off-duty police officers), 413 (1984) (sketch showing
security measures to be used at next execution). The statutory predecessor to
section 552.108(b)(1) was not applicable to generally known policies and procedures. See,

e.g.,Open Records Decision Nos. 531 at 2-3 (Penal Code provisions, common-law rules, and.
constitutional limitations on use of force not protected), 252 at 3 (1980) (governmental body
failed to indicate why investigative procedures and techniques requested were any different
from those commonly known).

You seek to withhold the serial number of a firearm pursuant to section 552.108(b)(1). You
assert release of the serial number of the firearm in the submitted information would interfere
with law enforcement or prosecution because the firearm serial number could be used on
illegal firearms or be falsely used in a missing weapons report. You also inform us a portion
of the remaining information identifies a confidential informant. Upon review, we find you
have demonstrated release of the serial number and identity of the informant would interfere
with law enforcement. Therefore, the department may withhold the information you marked
under section 552.108(b)(1) of the Government Code.

Section 552.115 of the Government Code excepts from disclosure “[a] birth or death record
maintained by the bureau of vital statistics of the Texas Department of Health or a local
registration official[.]” Gov’t Code § 552.115(a). Section 552.115 is applicable only to
information maintained by the bureau of vital statistics or local registration officials. See
~ Open Records Decision No. 338 (1982) (statutory predecessor to section 552.115 excepted
only birth and death records that are maintained by the bureau of vital statistics and local
registration officials). Because section 552.115 does not apply to information the department
holds, the department may not withhold the submitted birth certificate on that basis.

Section 552.1175 of the Government Code protects the home address, home telephone
number, emergency contact information, date of birth, social security number, and family
member information of certain individuals, when that information is held by a governmental
body in a non-employment capacity and the individual elects to keep the information
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confidential. Gov’t Code § 552.1175(b).. Section 552.1175 applies, in part, to “peace
officers as defined by Article 2.12, Code of Criminal Procedure[.]” Id. § 552.1175(a)(1).
Therefore, to the extent the information you have marked relatesto a currently licensed peace
officer who elects to restrict access to his information in accordance with
section 552.1175(b), the department must withhold this information under section 552.1175
of the Government Code. If the individual whose information is at issue is not a currently
licensed peace officer or does not elect to restrict access to the information in accordance
with section 552.1175(b), the marked information may not be withheld under
section 552.1175.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from publicrelease. See id. § 552.130. Accordingly, the department must withhold
the additional motor vehicle record information we have marked under section 552.130 of
the Government Code.

Section 552.136(b) of the Government Code provides, “[n]otwithstanding any other
provision of [the Act], a credit card, debit card, charge card, or access device number that is
collected, assembled, or maintained by or for a governmental body is confidential.” Id.
§ 552.136(b); see id. § 552.136(a) (defining “access device”). Upon review, we agree the
department must withhold the bank account number you have marked under section 552.136
of the Government Code.

In summary, the department must release the court-filed document we marked pursuant to
section 552.022(a)(17) of the Government Code. The department must withhold the
submitted accident report under section 552.101 of the Government Code in conjunction
with section 550.065(b) of the Transportation Code but must release the redacted accident
report pursuant to section 550.065(c-1) of the Transportation Code. The department must
withhold the information you have marked under section 552.101 of the Government Code
in conjunction with chapter 411 and federal law. The department must withhold the
information you have marked under section 552.101 of the Government Code in conjunction
with section 560.003 of the Government Code. The department must withhold the
information you have marked under section 552.101 of the Government Code in conjunction
with sections 730.004 and 730.013 of the Transportation Code. The department must
withhold the photographs we marked under section 552.101 of the Government Code in
conjunction with constitutional privacy and the holding in Favish. The department must
withhold the information we have marked under section 552.101 of the Government Code
in conjunction with common-law privacy. The department may withhold the information
you marked under section 552.108(b)(1) of the Government Code. To the extent the
information you have marked relates to a currently licensed peace officer who elects to
restrict access to his information in accordance with section 552.1175(b), the department
must withhold this information under section 552.1175 of the Government Code. The
department must withhold the additional motor vehicle record information we have marked
under section 552.130 of the Government Code. The department must withhold the bank
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account number you have marked under section 552.136 of the Government Code. The
remaining information must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,
W o) 2 /‘YW
Matthew Taylor
Assistant Attorney General
Open Records Division
MT/dls
Ref: ID# 606398

Enc. Submitted documents

c: Requestor
(w/o enclosures)

Third Party
(w/o enclosures)



