
April 22, 2016 

Mr. Nicholas Toulet 
Assistant City Attorney 
City of Midland 
P.O. Box 1152 
Midland, Texas 79702 

Dear Mr. Toulet: 

KEN PAXTON 
ATTORNEY GENERAi. OF TEXAS 

OR2016-08974 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 606950 (City ID# 18694). 

The City of Midland (the "city") received a request for information regarding three specified 
incidents involving named individuals. You state you released some information. We 
understand you will withhold some information pursuant to sections 552.130( c) 
and 552.147(b)1 of the Government Code and the previous determination issued in Open 

1Section 552.130( c) of the Government Code allows a governmental body to redact the information 
described in section 552.130(a) without the necessity of seeking a decision from the attorney general. See Gov't 
Code § 552.13 0( c ). If a governmental body redacts such information, it must notify the requestor in accordance 
with section 552.130(e). See id. § 552.130(d), (e). Section 552.147(b) of the Government Code authorizes a 
governmental body to redact a Jiving person's social security number from public release without the necessity 
of requesting a decision from this office. See id.§ 552.147(b). 
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Records Letter No. 2015-26022 (2015).2 You claim some of the submitted information is 
excepted from disclosure under section 552.101 of the Government Code. We have 
considered the exception you claim and reviewed the submitted information. 

Initially, you state Exhibits C and D were the subject of previous requests for information, 
as a result of which this office issued Open Records Letter Nos. 2015-00841 (2015) 
and 2015-11984 (2015). In Open Records Letter Nos. 2015-00841 and 2015-11984, we 
determined with the exception of basic information, the city may withhold the submitted 
information under section 552.108(a)(l) of the Government Code. We have no indication 
there has been any change in the law, facts, or circumstances on which the previous rulings 
were based. Accordingly, we conclude the city may rely on Open Records Letter 
Nos. 2015-00841 and 2015-11984 as previous determinations and withhold or release the 
identical information in accordance with those rulings. See Open Records Decision No. 673 
(2001) (so long as law, facts, and circumstances on which prior ruling was based have not 
changed, first type of previous determination exists where requested information is precisely 
same information as was addressed in prior attorney general ruling, ruling is addressed to 
same governmental body, and ruling concludes that information is or is not excepted from 
disclosure). We will consider your arguments against disclosure of the remaining 
information not encompassed by the previous rulings. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov 't Code § 552.101. Section 552.101 of the Government Code encompasses information 
made confidential by other statutes. You state the submitted information contains 
information that was reported to the National Trace Center of the Department of Justice 
Bureau of Alcohol, Tobacco, Firearms and Explosives (the "ATF"). Public Law 
number 112-55 states, in pertinent part, 

[D]uring the current fiscal year and in each fiscal year thereafter, no funds 
appropriated under [the Consolidated and Further Continuing Appropriations 
Act, 2012] or any other [a]ct may be used to disclose part or all of the 
contents of the Firearms Trace System database maintained by the National 
Trace Center of the [ ATF] or any information required to be kept by licensees 
pursuant to section 923(g) of title 18, United States Code, or required to be 
reported pursuant to paragraphs (3) and (7) of such section, except to: (1) a 
Federal, State, local, or tribal law enforcement agency, or a Federal, State, or 
local prosecutor .. . unless such disclosure of such data to an[] ... entit[y] 
described in (1) ... of this proviso would compromise the identity of any 

20pen Records Letter No. 2015-26022 is a previous determination issued to the city's police 
department authorizing it to withhold the dates of birth of public citizens under section 552.101 of the 
Government Code in conjunction with common-law privacy without requesting a decision from this office. 
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undercover law enforcement officer or confidential informant, or interfere 
with any case under investigation; and no person or entity described in (1) 
. . . shall knowingly and publicly disclose such data; and all such data shall 
be immune from legal process, shall not be subject to subpoena or other 
discovery, shall be inadmissible in evidence, and shall not be used, relied on, 
or disclosed in any manner, nor shall testimony or other evidence be 
permitted based on the data, in a civil action in any State[.] 

Consolidated and Further Continuing Appropriations Act, 2012, Pub. L. No. 112-55, 125 
Stat. 552, 609-10 (2011 ). You state the submitted information contains Firearms Trace 
Summaries, which consist of content from the Firearms Trace System database maintained 
by the National Trace Center. Upon review, we find the submitted Firearms Trace 
Summaries, which you marked, are confidential under Public Law number 112-55. See 
Miller v. US Dep 't of Justice, 562 F. Supp. 2d 82, 111 (D.D.C. 2008) (holding Firearms 
Trace Report properly withheld under Freedom of Information Act exemption 3, which 
covers records that are exempt from disclosure by statute). Accordingly, the city must 
withhold the information you marked under section 552.101 of the Government Code in 
conjunction with Public Law number 112-55. 

Section 552.101 of the Government Code also encompasses section 411.153 of the 
Government Code, which provides as follows: 

(a) A DNA record stored in the DNA database is confidential and is not 
subject to disclosure under [the Act]. 

(b) A person commits an offense if the person knowingly discloses to an 
unauthorized recipient information in a DNA record or information related 
to a DNA analysis of a sample collected under this subchapter. 

( c) An offense under this section is a state jail felony. 

( d) A violation under this section constitutes official misconduct. 

Gov't Code § 411.153. A "DNA record" means the results of a forensic DNA analysis 
performed by a DNA laboratory. See id § 411.141(6)-(7). "Forensic analysis" is defined 
as "a medical, chemical, toxicologic, ballistic, or other expert examination or test performed 
on physical evidence, including DNA evidence, for the purpose of determining the 
connection of the evidence to a criminal action." See Crim. Proc. Code art. 38.35(4); see 
also Gov 't Code § 411.141 ( 10) (providing that "forensic analysis" has meaning assigned by 
article 38.35). A "DNA database" means "one or more databases that contain forensic DNA 
records maintained by the director of [the Department of Public Safety ("DPS")]." Gov't 
Code§ 411.141(5); see id § 411.001(3). 
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The director of DPS is required to establish certain procedures for DNA laboratories. See 
id. §§ 411.142(h) (requiring director establish standards for DNA analysis), .144(a). 
Section 411.144 of the Government Code provides that a DNA laboratory conducting a 
forensic DNA analysis under subchapter G of chapter 411 shall comply with subchapter G 
and the rules adopted under subchapter G. See id. § 411.144(d); 37 T.A.C. §§ 28.81, .82 
(describing minimum standards by which forensic DNA laboratory must abide); see also 
Gov't Code§ 411.147(b). 

Upon review, we find the information you marked consists of records relating to DNA 
analyses of samples collected under subchapter G of chapter 411 of the Government Code. 
We further note this information is the result of forensic DNA analyses performed by a DNA 
laboratory in accordance with DPS regulations. Therefore, the city must withhold the 
information you marked under section 552.101 of the Government Code in conjunction with 
section 411.153 of the Government Code. See City of Fort Worth v. Abbott, 258 
S.W.3d 320, 328 (Tex. App.-Austin 2008, no pet.) (section 411.153 of the Government 
Code prohibits release of DNA records held by city forensic science laboratory regardless of 
whether that record has been forwarded to DPS state DNA database). 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. This office has concluded some kinds of medical information are 
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). This 
office has also determined common-law privacy generally protects the identities of juvenile 
offenders. See Open Records Decision No. 394 (1983); cf Fam. Code § 58.007(c). 
Additionally, a compilation of an individual's criminal history is highly embarrassing 
information, the publication of which would be highly objectionable to a reasonable person. 
Cf US Dep 't of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 
(1989) (when considering prong regarding individual's privacy interest, court recognized 
distinction between public records found in courthouse files and local police stations and 
compiled summary of information and noted that individual has significant privacy interest 
in compilation of one's criminal history). Furthermore, a compilation of a private citizen' s 
criminal history is generally not oflegitimate concern to the public. We note records relating 
to routine traffic violations are not considered criminal history information. Cf Gov't Code 
§ 411.082 (2)(B) (criminal history record information does not include driving record 
information). We also note active warrant information or other information relating to an 
individual' s current involvement in the criminal justice system does not constitute criminal 
history information for the purposes of section 552.101. See id. § 411.081(b) (police 
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department allowed to disclose information pertaining to person's current involvement in the 
criminal justice system). 

Upon review, we find the information we have marked satisfies the standard articulated by 
the Texas Supreme Court in Industrial Foundation. Therefore, the city must withhold the 
information we marked under section 552.101 of the Government Code in conjunction with 
common-law privacy. However, we find the city has failed to demonstrate the remaining 
information you marked is highly intimate or embarrassing and of no legitimate public 
interest. Thus, the city may not withhold the remaining information you marked under 
section 552.101 in conjunction with common-law privacy. 

We note the remaining information contains information that is subject to section 552.136 
of the Government Code.3 Section 552.136 of the Government Code provides, 
"Notwithstanding any other provision of [the Act], a credit card, debit card, charge card, or 
access device number that is collected, assembled, or maintained by or for a governmental 
body is confidential." Id. § 552.136(b); see id. § 552.136(a) (defining "access device"). 
Accordingly, the city must withhold the account identifier numbers we marked under 
section 552.136 of the Government Code.4 

In summary, the city may rely on Open Records Letter Nos. 2015-00841and2015-11984 as 
previous determinations and withhold or release Exhibits C and D in accordance with those 
rulings. The city must withhold the information you marked under section 552.101 of the 
Government Code in conjunction with Public Law number 112-55. The city must withhold 
the information you marked under section 552.101 of the Government Code in conjunction 
with section 411.153 of the Government Code. The city must withhold the information we 
marked under section 552.101 of the Government Code in conjunction with common-law 
privacy. The city must withhold the account identifier numbers we marked under 
section 552.136 of the Government Code. The city must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental 
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 
(1987), 470 (1987). 

4Section 552.136( c) of the Government Code allows a governmental body to redact the information 
described in section 552.136(b) without the necessity of seeking a decision from the attorney general. See 
Gov't Code § 552.136(c). If a governmental body redacts such information, it must notify the requestor in 
accordance with section 552.136(e). See id. § 552.136(d), (e). 
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This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

·.... )L 
Meagan J. Conway 
Assistant Attorney G · eral 
Open Records Division 

MJC/akg 

Ref: ID# 606950 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


