
April 22, 2016 

Mr. Evaristo Garcia, Jr. 
Assistant City Attorney 
City of McAllen 
P.O. Box 220 
McAllen, Texas 78505-0220 

Dear Mr. Garcia: 

KEN PAXTON 
i\TTORNFY GENERA!. OF TFXAS 

OR2016-09012 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 607082 (PIR# W021217-020216, W021218-20216, W021219-20216, 
W021220-020216). 

The City of McAllen (the "city") received a request for information pertaining to a named 
business, to include its food and alcohol sales. You claim the submitted information is 
excepted from disclosure under sections 552.103, 552.111, and 552.116 of the Government 
Code. 1 Additionally, you state release of this information may implicate the proprietary 
interests of JACR, L.L.C. d/b/a Gamehaus Gastropub ("Gamehaus"). Accordingly, you state, 
and provide documentation showing, you notified Gamehaus of the request for information 
and of its right to submit arguments to this office as to why the information at issue should 
not be released. See Gov't Code§ 552.305(d); see also Open Records Decision No. 542 
(1990) (statutory predecessor to section 552.305 permits governmental body to rely on 
interested third party to raise and explain applicability of exception in the Act in certain 

1 Although you raise section 552.10 I of the Government Code in conjunction with Texas Rule of Civil 
Procedure 192.5, this office has concluded section 552.101 does not encompass discovery privileges. See Open 
Records Decision Nos. 676 at 1 -2 (2002), 575 at 2 (1990). Further, although you raise Texas Rule of Civil 
Procedure 192.5, we note the proper exceptions to raise when asserting the attorney work product privilege for 
information not subject to section 552.022 of the Government Code is section 552.111 of the Government 
Code. See Open Records Decision Nos. 677 (2002), 676 at 6. 

l'o ,; t Office l3tl\ 125.:18 . i\u~;tin. Texas 787 11-2548 • (512) cf63-2100 • www.t<:xasattorneyg<:neral.gov 



Mr. Evaristo Garcia, Jr. - Page 2 

circumstances). We have received comments from counsel for Gamehaus. We have 
considered the submitted arguments and reviewed the submitted information. 

Section 552.116 of the Government Code provides: 

(a) An audit working paper of an audit of the state auditor or the auditor of 
a state agency, an institution of higher education as defined by 
Section 61.003, Education Code, a county, a municipality, a school district, 
a hospital district, or a joint board operating under Section 22.074, 
Transportation Code, including any audit relating to the criminal history 
background check of a public school employee, is excepted from [required 
public disclosure]. If information in an audit working paper is also 
maintained in another record, that other record is not excepted from [public 
disclosure] by this section. 

(b) In this section: 

(1) "Audit" means an audit authorized or required by a statute of this 
state or the United States, the charter or an ordinance of a 
municipality, an order of the commissioners court of a county, the 
bylaws adopted by or other action of the governing board of a hospital 
district, a resolution or other action of a board of trustees of a school 
district, including an audit by the district relating to the criminal 
history background check of a public school employee, or a resolution 
or other action of a joint board described by Subsection (a) and 
includes an investigation. 

(2) "Audit working paper" includes all information, documentary or 
otherwise, prepared or maintained in conducting an audit or preparing 
an audit report, including: 

(A) intra-agency and interagency communications; and 

(B) drafts of the audit report or portions of those drafts. 

Gov't Code§ 552.116. You assert Exhibit C consists of audit working papers pertaining to 
an audit conducted by the City Auditor' s Office concerning Gamehaus' gross income derived 
from the sale of food and alcohol. You further state, and provide documentation 
demonstrating, the audit is authorized by Article 16, Section 1 of the city's charter and 
section 138-1 of the city' s code of ordinances. See id.§ 552.116(b)(l). Based on your 
representations and our review, we agree Exhibit C constitutes audit working papers. 
Therefore, the city may withhold Exhibit C under section 552.116 of the Government Code. 
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Section 5 52.103 of the Government Code provides, in relevant part: 

(a) Information is excepted from [required public disclosure] if it is 
information relating to litigation of a civil or criminal nature to which the 
state or a political subdivision is or may be a party or to which an officer or 
employee of the state or a political subdivision, as a consequence of the 
person's office or employment, is or may be a party. 

( c) Information relating to litigation involving a governmental body or an 
officer or employee of a governmental body is excepted from disclosure 
under Subsection (a) only if the litigation is pending or reasonably anticipated 
on the date that the requestor applies to the officer for public information for 
access to or duplication of the information. 

Id. § 552.103(a), (c). The governmental body claiming section 552.103 has the burden of 
providing relevant facts and documents sufficient to establish the applicability of 
section 552.103 to the information it seeks to withhold. The test for meeting this burden is 
a showing that (1) litigation is pending or reasonably anticipated, and (2) the information 
at issue is related to that litigation. University of Tex. Law Sch. v. Texas Legal 
Found. , 958 S.W.2d479,481(Tex.App.-Austin1997, orig.proceeding);Heardv. Houston 
Post Co., 684 S.W.2d 210, 212 (Tex. App.-Houston [1st Dist.] 1984, writ ref'd n.r.e.); 
Open Records Decision No. 551 at 4 (1990). The city must meet both prongs of this test for 
information to be excepted under section 552.103(a). 

You state, and provide documentation showing, prior to the city's receipt of the instant 
request, a lawsuit styled JACR, LLC dlbla Gamehaus Gastropub vs. The City of McAllen , 
Cause No. 6255-15-F, was filed and is currently pending against the city in the 332nd 
Judicial District of Hidalgo County, Texas. Therefore, we agree litigation was pending on 
the date the city received the present request for information. You also state the remaining 
information pertains to the claims at issue in the lawsuit. Based on your representations and 
our review, we find the remaining information is related to the pending litigation. Therefore, 
we conclude section 552.103 of the Government Code is generally applicable to the 
remaining information. 

However, we note the opposing party in the pending litigation has seen or had access to all 
of the information at issue. The purpose of section 552. l 03 is to enable a governmental body 
to protect its position in litigation by forcing parties to obtain information relating to 
litigation through discovery procedures. See ORD 551at4-5. Thus, ifthe opposing party 
has seen or had access to information relating to litigation, through discovery or otherwise, 
then there is no interest in withholding such information from public disclosure under 
section 552.103. See Open Records Decision Nos. 349 (1982), 320 (1982). Therefore, the 
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city may not withhold the information the opposing party has seen or accessed under 
section 552.103. Accordingly, the city may not withhold the remaining information under 
section 552.103. 

Section 552.111 of the Government Code encompasses the attorney work product privilege 
found in Rule 192.5 of the Texas Rules of Civil Procedure. City of Garland v. Dallas 
Morning News, 22 S.W.3d 351 , 360 (Tex. 2000); Open Records Decision No. 677 at 4-8 
(2002). Rule 192.5 defines work product as 

( 1) material prepared or mental impressions developed in anticipation of 
litigation or for trial by or for a party or a party's representatives, including 
the party's attorneys, consultants, sureties, indemnitors, insurers, employees, 
or agents ; or 

(2) a communication made in anticipation oflitigation or for trial between a 
party and the party's representatives or among a party' s representatives, 
including the party' s attorneys, consultants, sureties, indemnitors, insurers, 
employees or agents. 

Tex. R. Civ. P. 192.5(a). A governmental body seeking to withhold information under this 
exception bears the burden of demonstrating the information was created or developed for 
trial or in anticipation oflitigation by or for a party or a party' s representative. Id. ; ORD 677 
at 6-8. In order for this office to conclude the information was made or developed in 
anticipation of litigation, we must be satisfied that 

a) a reasonable person would have concluded from the totality of the 
circumstances surrounding the investigation that there was a substantial 
chance that litigation would ensue; and b) the party resisting discovery 
believed in good faith that there was a substantial chance that litigation would 
ensue and [created or obtained the information] for the purpose of preparing 
for such litigation. 

Nat'! Tank Co. v. Brotherton, 851 S.W.2d 193, 207 (Tex. 1993). A "substantial chance" of 
litigation does not mean a statistical probability, but rather "that litigation is more than 
merely an abstract possibility or unwarranted fear. " Id. at 204; ORD 677 at 7. 

You assert the remaining information consists of privileged attorney work product. 
However, as discussed above, this information consists of communications with the opposing 
party to the litigation at issue. Therefore, because this party has had access to the 
information at issue, the city has waived the work product privilege under section 552.111 
for it. Accordingly, the city may not withhold the remaining information as attorney work 
product under section 552.111 of the Government Code. 
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Next, we address Gamehaus' remaining arguments. We understand Gamehaus to claim its 
information is excepted from disclosure under section 552.101 of the Government Code in 
conjunction with common-law privacy. Section 552.101 excepts from disclosure 
"information considered to be confidential by law, either constitutional, statutory, or by 
judicial decision." Gov't Code § 552.101. This section encompasses the doctrine of 
common-law privacy, which protects information that is ( 1) highly intimate or embarrassing, 
the publication of which would be highly objectionable to a reasonable person, and (2) not 
of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy, 
both prongs of this test must be satisfied. Id. at 681-82. Types of information considered 
intimate and embarrassing by the Texas Supreme Court are delineated in Industrial 
Foundation. Id. at 683. However, the doctrine of common-law privacy protects the privacy 
interests of individuals, not of corporations or other types of business organizations. See 
Open Records Decision Nos. 620 (1993) (corporation has no right to privacy), 192 (1978) 
(right to privacy is designed primarily to protect human feelings and sensibilities, rather than 
property, business, or other pecuniary interests); see also Rosen v. Matthews Cons tr. Co., 777 
S.W.2d 434 (Tex. App.-Houston [14th Dist.] 1989) (corporation has no right to privacy 
(citing United States v. Morton Salt Co., 338 U.S. 632, 652 (1950))), rev'd on other 
grounds, 796 S.W.2d 692 (Tex. 1990). Upon review, we find none of the remaining 
information satisfies the standard articulated by the Texas Supreme Court in Industrial 
Foundation. Accordingly, the remaining information is not confidential under common-law 
privacy, and the city may not withhold it under section 552.101 on that ground. 

Section 552.110 of the Government Code protects the proprietary interests of private parties 
by excepting from disclosure two types of information: trade secrets and commercial or 
financial information the release of which would cause a third party substantial competitive 
harm. Section 552.11 O(a) of the Government Code excepts from disclosure "[a] trade secret 
obtained from a person and privileged or confidential by statute or judicial decision." 
Gov't Code§ 552.llO(a). The Texas Supreme Court has adopted the definition of trade 
secret from section 757 of the Restatement of Torts. Hyde Corp. v. Huffines, 314 
S.W.2d 763 (Tex. 1958); see also ORD 552 at 2. Section 757 provides a trade secret is 

any formula, pattern, device or compilation of information which is used in 
one's business, and which gives him an opportunity to obtain an advantage 
over competitors who do not know or use it. It may be a formula for a 
chemical compound, a process of manufacturing, treating or preserving 
materials, a pattern for a machine or other device, or a list of customers. It 
differs from other secret information in a business . . . in that it is not simply 
information as to single or ephemeral events in the conduct of the 
business . . . . A trade secret is a process or device for continuous use in the 
operation of the business. . . . It may . .. relate to the sale of goods or to other 
operations in the business, such as a code for determining discounts, rebates 
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or other concessions in a price list or catalogue, or a list of specialized 
customers, or a method of bookkeeping or other office management. 

RESTATEMENT OF TORTS§ 757 cmt. b (1939); see also Huffines, 314 S.W.2d at 776. In 
determining whether particular information constitutes a trade secret, this office considers 
the Restatement's definition of trade secret as well as the Restatement's list of six trade 
secret factors. 2 RESTATEMENT OF TORTS§ 757 cmt. b. This office must accept a private 
person' s claim for exception as valid under that branch if that person establishes a 
primafacie case for exception and no argument is submitted that rebuts the claim as a matter 
of law. ORD 552 at 5-6. However, we cannot conclude section 552.11 O(a) applies unless 
it has been shown the information meets the definition of a trade secret and the necessary 
factors have been demonstrated to establish a trade secret claim. See Open Records Decision 
No. 402 (1983). 

Section 552.11 O(b) excepts from disclosure "[ c ]ommercial or financial information for 
which it is demonstrated based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person from whom the information was obtained[.]" 
Gov't Code§ 552.llO(b). Section 552.llO(b) requires a specific factual or evidentiary 
showing, not conclusory or generalized allegations, substantial competitive injury would 
likely result from release of the requested information. See ORD 661 at 5-6 (business 
enterprise must show by specific factual evidence release of information would cause it 
substantial competitive harm). 

Upon review, we find Gamehaus has not shown any of the remaining information meets the 
definition of a trade secret or demonstrated the necessary factors to establish a trade secret 
claim. See Gov't Code§ 552.1 IO(a). We also find Gamehaus has failed to establish release 
of the information at issue would cause it substantial competitive injury. See id. 
§ 552.11 O(b ). Therefore, the city may not withhold any of the remaining information 
pursuant to section 552.110. 

Gamehaus also raises section 552.131 of the Government Code, which relates to economic 
development information. Section 552.131 provides, in part, the following: 

(a) Information is excepted from [required public disclosure] if the 
information relates to economic development negotiations involving a 

2The following are the six factors that the Restatement gives as indicia of whether information 
constitutes a trade secret: (I) the extent to which the information is known outside of the company; (2) the 
extent to which it is known by employees and others involved in the company's business; (3) the extent of 
measures taken by the company to guard the secrecy of the information; (4) the value of the information to the 
company and its competitors; (5) the amount of effort or money expended by the company in developing the 
information; (6) the ease or difficulty with which the information could be properly acquired or duplicated by 
others. RESTATEMENT OF TORTS § 757 cmt. b; see also Open Records Decision Nos. 3 19 at 2 ( 1982), 306 
at 2 ( 1982), 255 at 2 ( 1980). 
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governmental body and a business prospect that the governmental body seeks 
to have locate, stay, or expand in or near the territory of the governmental 
body and the information relates to: 

( 1) a trade secret of the business prospect; or 

(2) commercial or financial information for which it is demonstrated 
based on specific factual evidence that disclosure would cause 
substantial competitive harm to the person from whom the 
information was obtained. 

(b) Unless and until an agreement is made with the business prospect, 
information about a financial or other incentive being offered to the business 
prospect by the governmental body or by another person is excepted from the 
requirements of Section 552.021. 

Id. § 552.131 (a)-(b ). Section 552.131 (a) excepts from disclosure only "trade secret[ s] of [a] 
business prospect" and "commercial or financial information for which it is demonstrated 
based on specific factual evidence that disclosure would cause substantial competitive harm 
to the person from whom the information was obtained." Id. This aspect of section 552.131 
is co-extensive with section 552.110 of the Government Code. See id. § 552.11 O(a)-(b ). 
Gamehaus has failed to explain any of the remaining information consists of economic 
development negotiations that relate to a trade secret or commercial or financial information 
involving it and the city. See id. §552.13 l(a). Section 552.13 l(b) is designed to protect the 
interests of governmental bodies, not third parties. As the city does not assert 
section 552.131(b) as an exception to disclosure, we conclude no portion of the remaining 
information is excepted under section 552.131 (b) of the Government Code. Accordingly, 
the city may not withhold any of the remaining information under section 552.131 of the 
Government Code. 

In summary, the city may withhold Exhibit C under section 552.116 of the Government 
Code. The remaining information must be released. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
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providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~ :~~ Rmn~ t Abarca 
Assi:t?n:\ttomey General 
Open Records Division 

RAA/dls 

Ref: ID# 607082 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

Third Party 
(w/o enclosures) 


