
KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

May 3, 2016 

Ms. Lori M. Davis 
Records Clerk 
Brownwood Police Department 
1050 West Commerce Street 
Brownwood, Texas 76801 

Dear Ms. Davis: 

OR2016-10015 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 5 52 of the Government Code. Your request was 
assigned ID# 608423. 

The Brownwood Police Department (the "department") received a request for a specified 
report. You claim the submitted information is excepted from disclosure under 
sections 552.101and552.108 of the Government Code. We have considered the exceptions 
you claim and reviewed the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov' t 
Code §552.101. Section 552.101 encompasses section 261.201 , which provides: 

(a) The following information is confidential, is not subject to public release 
under [the Act], and may be disclosed only for purposes consistent with [the 
Family Code] and applicable federal or state law or under rules adopted by 
an investigating agency: 

( 1) a report of alleged or suspected abuse or neglect made under this 
chapter and the identity of the person making the report; and 
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(2) except as otherwise provided in this section, the files, reports, 
records, communications, audiotapes, videotapes, and working papers 
used or developed in an investigation under this chapter or in 
providing services as a result of an investigation. 

Fam. Code § 261.201(a). The submitted information was used or developed in an 
investigation of alleged child abuse. See id. § 261. 001 ( 1) (defining "abuse" for purposes of 
chapter 261 of the Family Code); see also id. § 1 Ol.003(a) (defining "child" for purposes of 
chapter 261 ). Therefore, the submitted information is generally confidential under 
section 261.201 of the Family Code. 

However, section 261.201(a) provides information encompassed by subsection (a) may be 
disclosed "for purposes consistent with [the Family Code] and applicable federal or state 
law." Id. § 261.201(a). Chapter 411 of the Government Code constitutes "applicable state 
law" in this situation. We note the requestor is a representative of the Texas State Board of 
Pharmacy (the "board"). Section 411.122(a) of the Government Code provides "an agency 
of this state listed in Subsection ( d) ... that licenses or regulates members of a particular 
trade, occupation, business, vocation, or profession is entitled to obtain from the [Department 
of Public Safety (the "DPS")] criminal history record information maintained by the [DPS] 
that relates to a person who: (1) is an applicant for a license from the agency; (2) is the 
holder of a license from the agency; or (3) requests a determination of eligibility for a license 
from the agency." Gov't Code§ 411.122(a). We note the board is specifically subject to 
section 411.122 of the Government Code. See id. § 41 l.122(d)(14). In addition, 
section 41 l.087(a) of the Government Code provides: 

(a) [A] person, agency, department, political subdivision, or other entity that 
is authorized by this subchapter to obtain from the [DPS] criminal history 
record information maintained by the [DPS] that relates to another person is 
authorized to: 

(2) obtain from any other criminal justice agency in this state criminal 
history record information maintained by that criminal justice agency 
that relates to that person. 

Id. § 41 l.087(a)(2). "Criminal history record information" is defined as "information 
collected about a person by a criminal justice agency that consists ofidentifiable descriptions 
and notations of arrests, detentions, indictments, informations, and other formal criminal 
charges and their dispositions." See id. § 411.082(2). Thus, the submitted information 
contains "criminal history record information." Because the individual named in the request 
is a holder of a license from the board, we conclude the requestor is authorized to obtain 
criminal history record information from the department pursuant to section 41 l.087(a)(2) 
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of the Government Code ifthe department determines release of the criminal history record 
information is consistent with the purposes of the Family Code. Although you raise 
section 552.108 of the Government Code to withhold the criminal history record information, 
a specific statutory right of access overcomes general exceptions found in the Act, such as 
section 552.108. See Open Records Decision Nos. 613 at 4 (1993) (exceptions in Act cannot 
impinge on statutory right of access to information), 451 (1986) (specific statutory right of 
access provisions overcome general exceptions to disclosure under the Act). We also note 
a statutory right of access prevails over the common-law. See CenterPoint Energy Houston 
Elec. LLC v. Harris County Toll Road, 436 F.3d 541, 544 (5th Cir. 2006) (common-law 
controls only where there is no conflicting or controlling statutory law). Therefore, the 
department may not withhold the information at issue under section 552.101 of the 
Government Code in conjunction with common-law privacy or under section 552.108 of the 
Government Code. However, you also raise section 552.101 in conjunction with 
constitutional privacy for the information at issue. Under the Supremacy Clause of the 
United States Constitution, the United States Constitution and duly-enacted federal statutes 
are "the supreme law of the Land," and states have a responsibility to enforce federal law. 
See U.S. Const., art VI, cl. 2; Howlett v. Rose, 496 U.S. 356, 367-69 (1990). As a federal 
law, constitutional privacy preempts any conflicting state provisions, including 
section 411.087 of the Government Code. See Equal Employment Opportunity Comm 'n v. 
City of Orange, Tex., 905 F. Supp. 381, 382 (E.D. Tex. 1995) (federal law prevails over 
inconsistent provision of state law). Thus, we will address your argument under 
section 552.101 in conjunction with constitutional privacy for the information at issue. 

Section 552.101 of the Government Code also encompasses the constitutional right to 
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right 
to make certain kinds of decisions independently and (2) an individual' s interest in avoiding 
disclosure of personal matters. See Open Records Decision No. 455 at 4 (1987). The first 
type protects an individual's autonomy within "zones of privacy,'' which include matters 
related to marriage, procreation, contraception, family relationships, and child rearing and 
education. Id The second type of constitutional privacy requires a balancing between the 
individual' s privacy interests and the public' s need to know information of public concern. 
Id. The scope of information protected is narrower than that under the common-law doctrine 
of privacy; the information must concern the "most intimate aspects of human affairs." Id. 
at 5 (quoting Ramie v. City of Hedwig Village, Texas, 765 F.2d 490, 492 (5th Cir. 1985)). 
Upon review, we find you have failed to demonstrate any portion of the information at issue 
falls within the zones of privacy or implicates an individual's privacy interests for purposes 
of constitutional privacy. Therefore, the department may not withhold any of the information 
at issue under section 552.101 of the Government Code on the basis of constitutional 
pnvacy. 

In summary, ifthe department determines release of the criminal history record information 
is not for a purpose consistent with the Family Code, then it must withhold all of the 
submitted information under section 552.101 of the Government Code in conjunction with 
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section 261.201(a) of the Family Code. However, ifthe department determines the release 
of criminal history record information is for a purpose consistent with the Family Code, then 
it must release any information to this requestor that consists of identifiable descriptions and 
notations of arrests, detentions, indictments, informations, and other formal criminal charges 
and their dispositions, and must withhold the remaining information under section 552.101 
of the Government Code in conjunction with section 261.201(a) of the Family Code. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General ' s Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Nicholas A. Ybarra 
Assistant Attorney General 
Open Records Division 

NAY/bw 

Ref: ID# 608423 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


