
May 18, 2016 

Mr. Allen M. Keller 
Counsel for Life School 

KEN PAXTON 
ATTORNEY GENERAL 01:' TEXAS 

Schulman, Lopez, Hoffer & Adelstein LLP 
517 Soledad Street 
San Antonio, Texas 78205 

Dear Mr. Keller: 

OR2016-11396 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 610855. 

The Life School (the "school"), which you represent, received a request for the personnel file 
of a named former school employee and all e-mail correspondence between the school's 
superintendent and principal containing the name of the former employee and two other 
named individuals over a specified time period. You state you have released some 
information with redactions pursuant to section 552.147(b) of the Government Code and 
Open Records Decision No. 684 (2009). 1 You state the school has redacted some 
information pursuant to the Family Educational Rights and Privacy Act ("FERP A"), 
section 1232g of title 20 of the United States Code.2 See Gov't Code §§ 552.026 
(incorporating FERP A into the Act), .114 (excepting from disclosure "student records"); 
Open Records Decision No. 539 (1990) (determining the same analysis applies under 

1Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person's social security number from public release without the necessity ofrequesting a decision from this 
office under the Act. Gov't Code§ 552.147(b). Open Records Decision No. 684 is a previous determination 
to all governmental bodies authorizing them to withhold certain information without the necessity of requesting 
an attorney general decision. 

2The United States Department of Education Family Policy Compliance Office (the "DOE") has 
informed this office FERP A does not permit state and local educational authorities to disclose to this office, 
without parental or an adult student's consent, unredacted, personally identifiable information contained in 
education records for the purpose of our review in the open records ruling process under the Act. The DOE 
has determined FERP A determinations must be made by the educational authority in possession of the 
educational records. We have posted a copy of the letter from the DOE on the Attorney General's website at 
https://www.texasattorneygeneral.gov/files/org/20060725usdoe.pdf. 
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section 5 5 2 .114 of the Government Code and FERP A). You claim the submitted information 
is excepted from disclosure under sections 552.101, 552.102, 552.103, 552.108, and 552.135 
of the Government Code. We have considered the exceptions you claim and reviewed the 
submitted information. 

Section 552.101 of the Government Code excepts "information considered to be confidential 
by law, either constitutional, statutory, or by judicial decision." Gov't Code § 552.101. 
Section 552.101 encompasses section 21.3 55 of the Education Code, which provides in part: 

(a) A document evaluating the performance of a teacher or administrator is 
confidential. 

(b) Subsection (a) applies to a teacher or administrator employed by an 
open-enrollment charter school regardless of whether the teacher or 
administrator is certified under Subchapter B. 

Educ. Code § 21.355(a), (b). This office has interpreted section 21.355 to apply to any 
document that evaluates, as that term is commonly understood, the performance of a teacher 
or an administrator. See Open Records Decision No. 643 (1996). The Third Court of 
Appeals has concluded a written reprimand constitutes an evaluation for purposes of 
section 21.355, because "it reflects the principal' s judgment regarding [a teacher's] actions, 
gives corrective direction, and provides for further review." See Abbott v. North East Indep. 
Sch. Dist., 212 S.W.3d 364 (Tex. App.-Austin 2006, no pet.). 

You assert Attachment 3 consists of confidential evaluations of a former teacher at the 
school, which is a Texas open-enrollment charter school. Upon review, we find the 
information submitted as Attachment 3 consists of evaluations as contemplated by 
section21.355. Accordingly, the schoolmustwithholdAttachment3 under section 552.101 
of the Government Code in conjunction with section 21.355 of the Education Code. 

Section 552.101 of the Government Code also encompasses chapter 411 of the Government 
Code, which pertains to criminal history record information ("CHRI"). Chapter 411 
authorizes the Texas Department of Public Safety (the "DPS") to compile and maintain 
CHRI from law enforcement agencies throughout the state and to provide access to 
authorized persons to federal criminal history records. See Gov't Code§§ 411.042, .087. 
Section 411.0845 of the Government Code provides, in relevant part: 

(a) The [DPS] shall establish an electronic clearinghouse and subscription 
service to provide [CHRI] to a particular person entitled to receive [CHRI] 
and updates to a particular record to which the person has subscribed under 
this subchapter. 
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(b) On receiving a request for [CHRI] from a person entitled to such 
information under this subchapter, the [DPS] shall provide through the 
electronic clearinghouse: 

(1) the [CHRI] reported to the [DPS] or the Federal Bureau of 
Investigation relating to the individual who is the subject of the 
request; or 

(2) a statement that the individual who is the subject of the request 
does not have any [CHRI] reported to the [DPS] or the Federal 
Bureau of Investigation. 

( d) The [DPS] shall ensure that the information described by Subsection (b) 
is provided only to a person otherwise entitled to obtain [CHRI] under this 
subchapter. Information collected under this section is confidential and is not 
subject to disclosure under [the Act]. 

Id. § 41 l.0845(a)-(b), (d). Section 41 l.097(b) of the Government Code provides in part that 
"[a] ... charter school ... is entitled to obtain from the [DPS CHRI] maintained by the 
[DPS] that the ... school ... is required or authorized to obtain under Subchapter C, 
Chapter 22, Education Code, that relates to a[n] ... employee of the ... school[.]" Id 
§ 41 l.097(b). Pursuant to section 22.083(a-1) of the Education Code, an open-enrollment 
charter school is authorized to obtain CHRI from DPS' s electronic clearinghouse. See Educ. 
Code§ 22.083(a-l)(l). Section 22.0839l(d) of the Education Code states that any CHRI 
received by a charter school is subject to section 411.097( d) of the Government Code. Id. 
§ 22.0839l(d). Section 41 l.097(d) provides in relevant part: 

( d) [CHRI] obtained by a school district, charter school, private school, 
service center, commercial transportation company, or shared services 
arrangement in the original form or any subsequent form: 

(1) may not be released to any person except: 

(A) the individual who is the subject of the information; 

(B) the Texas Education Agency; 

(C) the State Board for Educator Certification; 

(D) the chief personnel officer of the transportation company, 
if the information is obtained under Subsection (a)(2); or 
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(E) by court order[.] 

Gov't Code§ 41 l.097(d)(l). Portions of the information in Attachment 5 consist of CHRI 
obtained from the DPS electronic clearinghouse. We note the requestor is not an individual 
authorized to receive information under section 41 l.097(d)(l). Thus, the school must 
withhold the information we marked under section 552.101 of the Government Code in 
conjunction with sections 411.0845 and 411.097( d) of the Government Code.3 However, 
upon review, we find no portion of the remaining information constitutes CHRI that is 
confidential under chapter 411 of the Government Code. Therefore, the school may not 
withhold any of the remaining information at issue under section 552.101 of the Government 
Code in conjunction with chapter 411 of the Government Code. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy[.]" Id. § 552.102(a). We understand you to assert the privacy analysis 
under section 552.102(a) is the same as the common-law privacy test under section 552.101 
of the Government Code. Section 552.101 of the Government Code encompasses 
common-law privacy, which protects information if it (1) contains highly intimate or 
embarrassing facts, the publication of which would be highly objectionable to a reasonable 
person, and (2) is not of legitimate concern to the public. Indus. Found v. Tex. Indus. 
Accident Bd, 540 S.W.2d 668, 685 (Tex. 1976). In Hubert v. Harte-Hanks Texas 
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writ ref d n.r.e.), the 
court of appeals ruled the privacy test under section 552.102(a) is the same as the Industrial 
Foundation privacy test. However, the Texas Supreme Court expressly disagreed with 
Hubert's interpretation of section 552.102(a), and held the privacy standard under 
section 552.102(a) differs from the Industrial Foundation test under section 552.101. See 
Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). 
The supreme court also considered the applicability of section 552.102( a) and held it excepts 
from disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. See id. at 348. Having reviewed the information at issue, 
we find no portion of the remaining information is subject to section 552.102(a) of the 
Government Code. Accordingly, the school may not withhold any of the remaining 
information on that basis. 

Section 552.102(b) of the Government Code excepts from disclosure "a transcript from an 
institution of higher education maintained in the personnel file of a professional public 
school employee[.]" Gov't Code§ 552.102(b). This exception further provides, however, 
"the degree obtained or the curriculum on a transcript in the personnel file of the employee" 
are not excepted from disclosure. Id. The individual whose information is at issue is a 
professional employee of a public school. See Educ. Code § 12.105(a) ("open-enrollment 
charter school is part of the public school system"). Upon review, we find the school must 

3 As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 
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withhold the educational transcripts in Attachment 6 under section 5 52.102(b) of the 
Government Code, except for the information that reveals the employee's name, the degree 
obtained, and the courses taken.4 See Open Records Decision No. 526 (1989) (addressing 
statutory predecessor). 

Section 552.108(a)(l) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if ... release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(l). A governmental 
body claiming section 552.108(a)(l) must reasonably explain how and why release of the 
requested information would interfere with the detection, investigation, or prosecution of 
crime. See id§§ 552.108(a)(l), .301(e)(l)(A) (governmental body must provide comments 
explaining why exceptions raised should apply to information requested); see also Ex parte 
Pruitt, 55 l S. W.2d 706 (Tex. 1977). Section 552.108 is generally not applicable to not 
applicable to purely administrative records that do not involve the investigation or 
prosecution of crime. See City of Fort Worth v. Cornyn, 86 S.W.3d 320 (Tex. 
App.-Austin 2002, no pet.); Morales v. Ellen, 840 S.W.2d 519, 525-26 (Tex. App.-El 
Paso 1992, writ denied) (statutory predecessor to section 552.108 not applicable to internal 
investigation that did not result in criminal investigation or prosecution); see also Open 
Records Decision No. 350 at 3-4 (1982). However, you inform us, and have provided a 
document demonstrating, the Dallas County District Attorney's Office (the "district 
attorney's office") objects to disclosure of the information in Attachment 4 because its 
release would interfere with the prosecution of two pending criminal cases. Based on these 
representations, we conclude the school may withhold Attachment 4 under 
section 552.108(a)(l) of the Government Code on behalf of the district attorney's office.5 

See Houston Chronicle Publ'g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. 
App.-Houston [14th Dist.] 1975) (court delineates law enforcement interests that are 
present in active cases), writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976). 

In summary, the school must withhold Attachment 3 under section 552.101 of the 
Government Code in conjunction with section 21.355 of the Education Code. The school 
must withhold the marked information under section 552.101 of the Government Code in 
conjunction with sections 411.0845 and 41 l.097(d) of the Government Code. The school 
must withhold the educational transcripts in Attachment 6 under section 552.102(b) of the 
Government Code, except for the information that reveals the employee's name, the degree 
obtained, and the courses taken. The school may withhold Attachment 4 under 
section 552.108( a)(l) of the Government Code on behalf of the district attorney's office. The 
remaining information must be released. 

4As our ruling is dispositive, we need not address your remaining argument against disclosure of this 
information. 

5 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requester. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

Matthew Taylor 
Assistant Attorney General 
Open Records Division 

MHT/dls 

Ref: ID# 610855 

Enc. Submitted documents 

c: Requester 
(w/o enclosures) 


