
June 8, 2016 

Mr. Matthew L. Grove 
Assistant County Attorney 

KEN PAXTON 
ATTO RNE Y GE NERAL O F T EXAS 

Fort Bend County Attorney' s Office 
401 Jackson Street, 3rd Floor 
Richmond, Texas 77469 

Dear Mr. Grove: 

OR201·6-13094 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 613403 . 

The Fort Bend District Attorney's Office (the "district attorney's office") received a request 
for any information pertaining to "bad acts" committed by members ofF ort Bend County law 
enforcement agencies. You claim the submitted information is excepted from disclosure 
under sections 552.101 , 552.103 , 552.108, and 552.111 of the Government Code. We have 
considered the exceptions you claim and reviewed the submitted representative sample of 
information. 1 

Initially, we note the submitted information includes officers' Texas Commission on Law 
Enforcement ("TCOLE") identification numbers. Section 552.002(a) of the Government 
Code defines "public information" as the following: 

[I]nformation that is written, produced, collected, assembled, or maintained 
under a law or ordinance or in connection with the transaction of official 
business: 

1 We assume that the "representative sample" ofrecords submitted to this office is truly representative 
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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( 1) by a governmental body; 

(2) for a governmental body and the governmental body: 

(A) owns the information; 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of 
writing, producing, collecting, assembling, or maintaining the 
information; or 

(3) by an individual officer or employee of a governmental body in 
the officer' s or employee's official capacity and the information 
pertains to official business of the governmental body. 

Gov' t Code§ 552.002(a). In Open Records Decision No. 581 (1990), this office determined 
certain computer information, such as source codes, documentation information, and other 
computer programming, that has no significance other than its use as a tool for the 
maintenance, manipulation, or protection of public property is not the kind of information 
made public under section 552.021 of the Government Code. We understand the officers' 
TCOLE identification numbers are unique computer-generated numbers assigned to peace 
officers for identification in TCOLE' s electronic database, and may be used as an access 
device number on the TCOLE website. Thus, we find the officers' TCOLE numbers do not 
constitute public information under section 552.002 of the Government Code. Therefore, 
the officers' TCOLE numbers are not subject to the Act and need not be released to the 
requestor. 

We further note the submitted information contains court-filed documents. 
Section 552.022(a)(l 7) of the Government Code provides for required public disclosure of 
"information that is also contained in a public court record," unless the information is made 
confidential under the Act or other law. Gov' t Code § 552.022(a)(l 7). The district 
attorney's office must release this information pursuant to section 552.022(a)(l 7), which we 
have indicated, unless it is made confidential under the Act or other law. You seek to 
withhold this information under section 552.101 of the Government Code in conjunction 
with common-law privacy. We note common-law privacy is not applicable to information 
contained in public court records. See Star-Telegram v. Walker, 834 S. W.2d 54 (Tex. 1992). 
Therefore, the information at issue may not be withheld under section 552.101 of the 
Government Code in conjunction with common-law privacy. You also seek to withhold this 
information under sections 552.103, 552.108, and 552.111 of the Government Code. 
However, these sections are discretionary exceptions and do not make information 
confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning News, 4 
S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) (governmental body may waive 
section 552.103); see also Open Records Decision Nos. 677 at 8 (2002) (attorney work 
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product privilege under section 552.111 may be waived), 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions), 177 at 3 (1977) 
(statutory predecessor to Gov't Code § 552. l 08 subject to waiver). Therefore, the 
information at issue may not be withheld under section 552.103, section 552.108, or 
section 552.111 of the Government Code. However, as section 552.101 of the Government 
Code can make information confidential under the Act, we will consider the district 
attorney's office's remaining arguments under this section for the information at issue. We 
will also consider the district attorney' s office's arguments for the information not subject 
to section 552.022. 

Section 552.108 of the Government Code provides, in part: 

(a) Information held by a law enforcement agency or prosecutor that deals 
with the detection, investigation, or prosecution of crime is excepted from 
[required public disclosure] if: 

(4) it is information that: 

(A) is prepared by an attorney representing the state in 
anticipation of or in the course of preparing for criminal 
litigation; or 

(B) reflects the mental impressions or legal reasoning of an 
attorney representing the state. 

Gov ' t Code§ 552.108(a)( 4). A governmental body claiming section 552.108 must explain 
how and why this exception is applicable to the information the governmental body seeks 
to withhold. See id. §§ 552.108(a)(4), .301(e)(l)(A); see also Ex parte Pruitt, 551 
S.W.2d 706 (Tex. 1977). The district attorney's office states the submitted information not 
subject to section 552.022 of the Government Code reflects the mental impressions and legal 
strategies of district attorneys representing the state. Based on your representations and our 
review, we find the district attorney' s office has demonstrated the applicability of 
section 552.108(a)(4) of the Government Code to the information at issue. Therefore, the 
district attorney's office may withhold the submitted information not subject to 
section 552.022 of the Government Code under section 552.108(a)(4) of the Government 
Code.2 

We next turn to your arguments for the submitted information subject to section 552.022 of 
the Government Code. Section 552.101 of the Government Code excepts "information 

2 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information. 



Mr. Matthew L. Grove - Page 4 

considered to be confidential by law, either constitutional, statutory, or by judicial decision." 
Gov't Code § 552.101. Section 552.101 encompasses section 560.003 of the Government 
Code, which provides,"[ a] biometric identifier in the possession of a governmental body is 
exempt from disclosure under [the Act] ." Gov't Code § 560.003 ; see id. §560.001(1) 
("biometric identifier" means retina or iris scan, fingerprint, voiceprint, or record of hand or 
face geometry). There is no indication the requestor has a right of access to the fingerprints 
at issue under section 560.002. See id. § 560.002(l)(A) (governmental body may not sell, 
lease, or otherwise disclose individual ' s biometric identifier to another person unless the 
individual consents to disclosure). Accordingly, the district attorney' s office must withhold 
the fingerprints in the submitted information subject to section 552.022 of the Government 
Code under section 552.101 of the Government Code in conjunction with section 560.003 
of the Government Code.3 However, we find none of the remaining information at issue 
consists of biometric identifiers for purposes of section 560.003 of the Government Code, 
and the district attorney' s office may not withhold it under section 552.101 on that basis. 

Section 552.101 of the Government Code also encompasses the Family and Medical Leave 
Act (the "FMLA"). See 29 U.S.C. §§ 2601 et seq. Section 825.500 of chapter V of title 29 
of the Code of Federal Regulations identifies the record-keeping requirements for employers 
that are subject to the FMLA. Section 825.500(g) reads as follows: 

[ r ]ecords and documents relating to medical certifications, recertifications or medical 
histories of employees or employees ' family members, created for purposes of 
FMLA, shall be maintained as confidential medical records in separate files/records 
from the usual personnel files. If the Genetic Information Nondiscrimination Act 
of2008 (GINA) is applicable, records and documents created for purposes ofFMLA 
containing family medical history or genetic information as defined in GINA shall 
be maintained in accordance with the confidentiality requirements of Title II of GINA 
(see 29 C.F.R. 1635.9), which permit such information to be disclosed consistent 
with the requirements of FMLA. If the [Americans with Disabilities Act (the 
"ADA")], as amended, is also applicable, such records shall be maintained in 
conformance with ADA confidentiality requirements ... , except that: 

(1) Supervisors and managers may be informed regarding necessary 
restrictions on the work or duties of an employee and necessary 
accommodations; 

(2) First aid and safety personnel may be informed (when appropriate) ifthe 
employee' s physical or medical condition might require emergency treatment; 
and 

3 As our ruling is dispositive, we need not address your remaining arguments against disclosure of this 
information . 



Mr. Matthew L. Grove - Page 5 

(3) Government officials investigating compliance with FMLA (or other 
pertinent law) shall be provided relevant information upon request. 

29 C.F .R. § 825 .500(g). You assert the remaining information is confidential under the 
FMLA. However, you have not established any of this information relates to medical 
certifications, recertifications, or medical histories of employees or employees' family 
members, created for purposes of the FMLA. Consequently, we find this information is not 
confidential under the FMLA, and the district attorney's office may not withhold it under 
section 552.101 of the Government Code on that basis. 

Section 552.101 of the Government Code also encompasses section 159.002 of the 
Occupations Code, which provides, in part: 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

( c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code § 159.002(b ), ( c ). This office has concluded the protection afforded by 
section 159.002 extends to records created by either a physician or someone under the 
supervision of a physician and information obtained from those records. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find none of the 
remaining information constitutes medical records subject to section 159.002. Accordingly, 
the district attorney's office may not withhold any of the remaining information under 
section 552.101 of the Government Code on that basis. 

Section 5 52.101 of the Government Code also encompasses information protected by other 
statutes, such as section 411.083 of the Government Code, which pertains to criminal history 
record information ("CHRI"). CHRI generated by the National Crime Information Center 
("NCIC") or by the Texas Crime Information Center is confidential under federal and state 
law. CHRI means "information collected about a person by a criminal justice agency that 
consists of identifiable descriptions and notations of arrests, detentions, indictments, 
informations, and other formal criminal charges and their dispositions." Id. § 411.082(2). 
Title 28, part 20 of the Code of Federal Regulations governs the release of CHRI obtained 
from the NCIC network or other states. See 28 C.F.R. § 20.21. The federal regulations allow 
each state to follow its individual law with respect to CHRI it generates. Open Records 
Decision No. 565 at 7 (1990); see generally Gov't Code ch. 411 subch. F. Section 411.083 
of the Government Code deems confidential CHRI the Texas Department of Public Safety 
("DPS") maintains, except DPS may disseminate this information as provided in chapter 411 , 
subchapter F, or subchapter E-1 , of the Government Code. See Gov't Code § 411.083. 
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Sections 41 l.083(b)(l) and 41 l.089(a) authorize a criminal justice agency to obtain CHRI; 
however, a criminal justice agency may not release CHRI except to another criminal justice 
agency for a criminal justice purpose. Id. § 4 l l .089(b )(1 ). Thus, any CHRI obtained from 
DPS or any other criminal justice agency must be withheld under section 552.101 of the 
Government Code in conjunction with Government Code chapter 411. You assert 
section 552.l 01 of the Government Code in conjunction with section 411.083 of the 
Government Code for the remaining information. Upon review, however, we find you have 
failed to demonstrate the remaining information at issue consists of confidential CHRI. 
Therefore, the district attorney' s office may not withhold any portion of the remaining 
information under section 552.101 of the Government Code on this basis. 

Section 552.l 01 of the Government Code also encompasses section 1701.454 of the 
Occupations Code. Section 1701.454 governs the public availability of information 
submitted to TCOLE under subchapter J of chapter 1701 of the Occupations Code and 
provides as follows: 

(a) All information submitted to [TCOLE] under this subchapter is 
confidential and is not subject to disclosure under [the Act], unless the person 
resigned or was terminated due to substantiated incidents of excessive force 
or violations of the law other than traffic offenses. 

(b) Except as provided by this subchapter, a [TCOLE] member or other 
person may not release information submitted under this subchapter. 

Occ. Code § 1701.454. Upon review, we find the remaining information does not consist 
of information that was submitted to TCOLE pursuant to subchapter J of chapter 1701 of the 
Occupations Code. Therefore, the district attorney' s office may not withhold any of the 
remaining information under section 552.101 on that basis. 

Section 552.l 01 of the Government Code also encompasses information made confidential 
by other statutes, such as section 1703.306 of the Occupations Code. Section 1703.306 
provides, in relevant part: 

(a) A polygraph examiner, trainee, or employee of a polygraph examiner, or 
a person for whom a polygraph examination is conducted or an employee of 
the person, may not disclose information acquired from a polygraph 
examination to another person other than: 

(1) the examinee or any other person specifically designated in 
writing by the examinee[.] 

(b) The [Texas Department of Licensing and Regulation] or any other 
governmental agency that acquires information from a polygraph examination 
under this section shall maintain the confidentiality of the information. 
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Occ. Code§ 1703.306(a), (b). Upon review, we find the remaining information does not 
contain information acquired from a polygraph examination. Accordingly, the district 
attorney's office may not withhold any of the remaining information under section 552.101 
of the Government Code in conjunction with section 1703.036 of the Occupations Code. 

In summary, the officers' TCOLE numbers are not subject to the Act and need not be 
released to the requestor. The district attorney's office may withhold the submitted 
information not subject to section 552.022(a)(l 7) of the Government Code under 
section 552.108(a)( 4) of the Government Code. In releasing the information subject to 
section 552.022(a)(17) of the Government Code, the district attorney's office must withhold 
the fingerprints in the information at issue under section 552.101 of the Government Code 
in conjunction with section 560.003 of the Government Code. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http: //www.texasattornevgeneral.gov/open/ 
or! ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Q 
Meredith L. Co 
Assistant Attorney General 
Open Records Division 

MLC/bw 

Ref: ID# 613403 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


