KEN PAXTON

ATTORNEY GENERAL OF TEXAS

June 9, 2016

Ms. Jennifer Burnett

Attorney

Office of the General Counsel
University of Texas System

201 West Seventh Street, Suite 600
Austin, Texas 78701-2901

OR2016-13184

Dear Ms. Burnett:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 617024 (OGC# 169079).

The University of Texas Southwestern Medical Center (the “university”) received a request
for specified information pertaining to the requestor’s employment with the university.' The
university states it will release some of the requested information, but claims some of the
submitted information is excepted from disclosure under section 552.101 of the Government
Code. We have considered the claimed exception and reviewed the submitted representative
sample of information.?

Initially, we note the university has marked some of the submitted information as being
unresponsive to the request for information. This ruling does not address the public

'The university sought and received clarification of the information requested. See Gov’t Code
§ 552.222 (if request for information is unclear, governmental body may ask requestor to clarify request); see
also City of Dallas v. Abbott, 304 S.W.3d 380, 387 (Tex. 2010) (if governmental entity, acting in good faith,
requests clarification of unclear or over-broad request, ten-day period to request attorney general ruling is
measured from date request is clarified).

*We assume the “representative sample” of records submitted to this office is truly representative of
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent those records contain substantially different types of information than that submitted to this office.
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availability of any information that is not responsive to the request, and the university is not
required to release this information in response to this request.

Next, we must address the university’s obligations under section 552.301 of the Government
Code, which prescribes the procedures that a governmental body must follow in asking this
office to decide whether requested information is excepted from public disclosure.
Section 552.301(e) requires the governmental body to submit to the attorney general, not
later than the fifteenth business day after the date of the receipt of the request: (1) written
comments stating why the governmental body’s claimed exceptions apply to the information
that it seeks to withhold; (2) a copy of the written request for information; (3) a signed
statement of the date on which the governmental body received the request or evidence
sufficient to establish that date; and (4) the specific information that the governmental body
seeks to withhold or representative samples if the information is voluminous. Gov’t Code
§552.301(e)(1). We note the university extensively redacted the majority of the information
in the exhibits it labeled “Redacted.” The university does not assert, nor does our review of
the records indicate, it has been authorized to withhold any of the redacted information
without seeking a ruling from this office. Id § 552.301(a); Open Records Decision No. 673
(2000). Thus, the university failed to comply with section 552.301(e) with respect to these
exhibits.

Pursuant to section 552.302 of the Government Code, a governmental body’s failure to
comply with the procedural requirements of section 552.301 results in the legal presumption
that the information is public and must be released unless the governmental body overcomes
this presumption by demonstrating a compelling reason to withhold the information.
Gov’'t Code § 552.302; Simmons v. Kuzmich, 166 S.W.3d 342, 350
(Tex. App.-Fort Worth 2005, no pet.); Hancock v. State Bd. of Ins., 797 S.W.2d 379, 381-82
(Tex. App.-Austin 1990, no writ) (governmental body must make compelling demonstration
to overcome presumption of openness pursuant to statutory predecessor to section 552.302);
Open Records Decision No. 630 (1994). A compelling reason generally exists when
information is confidential by law or third-party interests are at stake. See Open Records
Decision Nos. 630 at 3, 325 at 2 (1982). Although the university raises a mandatory
exception to disclosure, because the university has not submitted the information at issue in
a manner that enables this office to review it, we have no basis for finding any of the
information in the exhibits at issue is excepted from disclosure or confidential by law. Thus,
we have no choice but to order the university to release these exhibits pursuant to
section 552.302. If the university believes the information is confidential and may not
lawfully be released, it must challenge this ruling in court pursuant to section 552.324 of the
Government Code. We will address the arguments of the university to withhold the
information that is not in these redacted exhibits.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses section 161.032 of the Health and Safety Code.
which provides, in relevant part, the following:
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(a) Therecords and proceedings of a medical committee are confidential and
are not subject to court subpoena.

(¢) Records, information, or reports of a medical committee, medical peer
review committee, or compliance officer and records, information, or reports
provided by a medical committee, medical peer review committee, or
compliance officer to the governing body of a public hospital, hospital
district, or hospital authority are not subject to disclosure under [the Act].

(f) This section and Subchapter A, Chapter 160, Occupations Code, do not
apply to records made or maintained in the regular course of business by a
hospital, health maintenance organization, medical organization, university
medical center or health science center, hospital district, hospital authority,
or extended care facility.

Health & Safety Code § 161.032(a), (¢), (f). For purposes of this confidentiality provision,
a“medical committee” includes any committee, including a joint committee, of “a university
medical school or health science center[.]” Id. § 161.031(a). Section 161.0315(a) provides
the governing body of a university medical school or health science center may form a
medical committee, as defined by section 161.031 of the Health and Safety Code, to evaluate
medical and health care services. Id. § 161.0315(a).

The precise scope of the “medical committee” provision has been the subject of a number
ofjudicial decisions. See, e.g., Memorial Hosp.—The Woodlandsv. McCown, 927 S.W.2d 1
(Tex. 1996); Barnes v. Whittington, 751 S.W.2d 493 (Tex. 1988); Jordanv. Fourth Supreme
Judicial Dist., 701 S.W.2d 644 (Tex. 1986). These cases establish that “documents
generated by the committee in order to conduct open and thorough review” are confidential.
This protection extends “to documents that have been prepared by or at the direction of the
committee for committee purposes.” Jordan, 701 S.W.2d at 647-48. Protection does not
extend to documents “gratuitously submitted to a committee” or “created without committee
impetus and purpose.” Id. at 648; see also Open Records Decision No. 591 (1991)
(construing, among other statutes, statutory predecessor to section 161.032).

The university states the information it has marked under section 161.032 consists of records
of its Institutional Animal Care Use Committee (the “IACUC”). The university informs us
the IACUC is a medical committee that is charged with overseeing the welfare and humane
treatment of animal research subjects; responsible for evaluating the care, treatment, housing,
and use of animals; and responsible for certifying compliance with the Animal Welfare Act
and the Public Health Safety Policy. The university also states the information at issue was
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program designed to minimize the health risks associated with working with or around
research animals. Based on these representations, we agree the TACUC is a “medical
committee” for purposes of section 161.031. Thus, the university must withhold the
information it has marked under section 552.101 of the Government Code in conjunction
with section 161.032 of the Health and Safety Code.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. This section encompasses the Medical Practice Act (the “MPA”), subtitle
B of'title 3 of the Occupations Code. See Occ. Code §§ 151.001-168.202. Section 159.002
of the MPA provides in relevant part the following:

(a) A communication between a physician and a patient, relative to or in
connection with any professional services as a physician to the patient, 1s
confidential and privileged and may not be disclosed except as provided by
this chapter.

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

/(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in
Section 159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.

Id § 159.002(a)-(c). Information subject to the MPA includes both medical records and
information obtained from those records. See id. §§ 159.002, .004. This office has
concluded the protection afforded by section 159.002 extends only to records created by
either a physician or someone under the supervision of a physician. See Open Records
Decision Nos. 487 at 3-4 (1988), 370 at 2 (1983), 343 at 1 (1982). We have further found
when a file is created as a result of a hospital stay, all the documents in the file referring to
diagnosis and treatment constitute physician-patient communications or “[r]ecords of the
identity, diagnosis, evaluation, or treatment of a patient by a physician that are created or
maintained by a physician.” Open Records Decision No. 546 at 1 (1990). The university
states some of the remaining information is confidential under the MPA. However, we find
the university has not established any of the remaining information consists of records of the
identity, diagnosis, evaluation, or treatment of a patient by a physician that are created or
maintained by a physician. Thus, we conclude the remaining information is not confidential
under the MPA, and the university may not withhold it under section 552.101 on that ground.

Finally, the university asserts some of the materials at issue may be protected by copyright.
A custodian of public records must comply with the copyright law and is not required to
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furnish copies of records that are copyrighted. Open Records Decision No. 180 at 3 (1977).
A governmental body must allow inspection of copyrighted materials unless an exception
applies to the information. /d.; see Open Records Decision No. 109 (1975). If a member of
the public wishes to make copies of copyrighted materials, the person must do so unassisted
by the governmental body. In making copies, the member of the public assumes the duty of
compliance with the copyright law and the risk of a copyright infringement suit.

To conclude, the university must withhold the information it has marked under
section 552.101 of the Government Code in conjunction with section 161.032 of the Health
and Safety Code. The university mustrelease the remaining responsive information, but may
only release any copyrighted information in accordance with copyright law.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

/ geshall
Assisfdnt Attorney General
Ope#i Records Division
JLC/eb

Ref: ID# 617024

Enc. Submitted documents

c: Requestor
(w/o enclosures)



