
KEN PAXTON 
A'l'TORNEY GENER.Al. OF T E XAS 

June 21 , 2016 

Mr. Rusty Meurer 
Counsel for Laredo Community College 
Kazen, Meurer & Perez, L.L.P. 
P.O. Box 6237 
Laredo, Texas 78042-6237 

Dear Mr. Meurer: 

OR2016-14084 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 615016. 

Laredo Community College (the "college"), which you represent, received a request for 
information pertaining to the proposed termination of any Workforce Development 
Coordinator for the college. You claim the submitted information is excepted from 
disclosure under sections 552.101, 552.102, 552.103, 552.108, 552.111 , and 552.117 of the 
Government Code. 1 You also state release of the submitted information may implicate the 
privacy interests of third parties. Accordingly, you notified these third parties of the request 
for information and of their right to submit arguments stating why their information should 
not be released. See Gov' t Code § 552.304 (permitting interested third party to submit to 
attorney general reasons why requested information should or should not be released). We 
have received comments from the third parties. We have considered the submitted 
arguments and reviewed the submitted information. 

1We note the college did not raise section 552.117 of the Government Code within ten business days 
of the date the college received the request. See Gov't Code § 552.30 I (b ). However, because section 552. 11 7 
makes information confidential, and thus, can provide a compelling reason to withhold information from 
disclosure, we will address the applicability of this exception to the submitted information, notwithstanding the 
college's violation of section 552.30 I (b) in raising this exception. See id. § 552.302. 
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Initially, we note the submitted information is subject to section 552.022 of the Government 
Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

Id. § 552.022(a)(l). The submitted information consists of a completed investigation that 
is subject to section 552.022(a)(l). The college must release the completed investigation 
pursuant to section 552.022(a)(l) unless it is excepted from disclosure under section 552.108 
of the Government Code or is made confidential under the Act or other law. See id. You 
seek to withhold the submitted information under sections 552.l 03 and 552.111 of the 
Government Code. However, sections 552.103 and 552.111 are discretionary in nature and 
do not make information confidential under the Act. See Dallas Area Rapid Transit v. 
Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.-Dallas 1999, no pet.) 
(governmental body may waive Gov't Code § 552.103); see also Open Records Decision 
Nos. 665 at 2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of 
discretionary exceptions), 470 at 7 (1987) (statutory predecessor to section 552.111 subject 
to waiver). Therefore, the college may not withhold the submitted information under 
section 552.103 or section 552.111 of the Government Code. However, as information 
subject to section 552.022(a)(l) of the Government Code may be withheld under 
sections 552.101 , 552.102, 552.108, and 552.117 of the Government Code, we will consider 
your arguments under these exceptions against disclosure of the submitted information. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov ' t 
Code § 552.101. Section 552.101 encompasses the doctrine of common-law privacy, which 
protects information if it (1) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate 
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this 
test must be established. Id. at 681-82. 

In Morales v. Ellen, 840 S. W .2d 519 (Tex. App.-El Paso 1992, writ denied), the court 
addressed the applicability of the common-law privacy doctrine to files of an investigation 
of allegations of sexual harassment in an employment context. The investigation files in 
Ellen contained individual witness statements, an affidavit by the individual accused of the 
misconduct responding to the allegations, and conclusions of the board of inquiry that 
conducted the investigation. Ellen, 840 S.W.2d at 525. The court ordered the release of the 
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affidavit of the person under investigation and the conclusions of the board ofinquiry, stating 
that the public's interest was sufficiently served by the disclosure of such documents. Id. 
In concluding, the Ellen court held that "the public did not possess a legitimate interest in the 
identities of the individual witnesses, nor the details of their personal statements beyond what 
is contained in the documents that have been ordered released." Id. 

Thus, if there is an adequate summary of an investigation of alleged sexual harassment, the 
investigation summary must be released under Ellen, along with the statement of the accused, 
but the identities of the victims and witnesses of the alleged sexual harassment must be 
redacted, and their detailed statements must be withheld from disclosure. See Open Records 
Decision Nos. 393 (1983), 339 (1982). If no adequate summary of the investigation exists, 
then all of the information relating to the investigation ordinarily must be released, with the 
exception of information that would identify the victims and witnesses. We note that 
because common-law privacy does not protect information about a public employee's alleged 
misconduct on the job or complaints made about a public employee's job performance, the 
identity of the individual accused of sexual harassment is not protected from public 
disclosure. See Open Records Decision Nos. 438 (1986), 405 (1983), 230 (1979), 219 
(1978). We note supervisors are generally not witnesses for purposes of Ellen, except where 
their statements appear in a non-supervisory context. 

In this instance, the submitted information pertains to a sexual harassment investigation and, 
thus, is subject to the ruling in Ellen. Upon review, we find the submitted information 
includes an adequate summary of the investigation, as well as a statement by the person 
accused of sexual harassment. The adequate summary and statement of the accused are not 
confidential under section 552.101 in conjunction with common-law privacy. See Ellen, 840 
S.W.2d at 525. Therefore, with the exception of the adequate summary and the statement 
of the accused, the college must withhold the remaining information under section 552.101 
of the Government Code in conjunction with common-law privacy and the holding in Ellen. 
We note, however, information within the adequate summary and the statement of the 
accused that identifies the victim and witnesses is confidential under common-law privacy. 
See id. Accordingly, the college must withhold the identifying information of the witnesses 
and victim in the adequate summary and the statement of the accused, which we have 
marked, under section 552.101 in conjunction with common-law privacy and the holding in 
Ellen.2 

Section 552.101 of the Government Code also encompasses the doctrine of constitutional 
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right 
to make certain kinds of decisions independently and (2) an individual's interest in avoiding 
disclosure of personal matters. Open Records Decision No. 455 at 4 (1987). The first type 
protects an individual's autonomy within "zones of privacy" which include matters related 

2As our ruling is dispositive, we need not address your remaining argument(s) against disclosure of 
this information. 
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to marriage, procreation, contraception, family relationships, and child rearing and education. 
Id. The second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to know information of public concern. Id. The scope 
of information protected is narrower than that under the common law doctrine of privacy; 
the information must concern the "most intimate aspects of human affairs." Id. at 5 (citing 
Ramie v. City of Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the 
remaining information, we find you have failed to demonstrate any portion of the remaining 
information falls within the zones of privacy or implicates an individual's privacy interests 
for purposes of constitutional privacy. Therefore, the college may not withhold any of the 
remaining information under section 552.101 of the Government Code on the basis of 
constitutional privacy. 

Section 552.101 of the Government Code also encompasses information made confidential 
by judicial decision and the common-law physical safety exception. The Texas Supreme 
Court has recognized, for the first time, a common-law physical safety exception to required 
disclosure. Tex. Dep 't of Pub. Safety v. Cox Tex. Newspapers, L.P. & Hearst Newspapers, 
L.L.C., 343 S.W.3d 112, 118 (Tex. 2011). Pursuant to this common-law physical safety 
exception, "information may be withheld [from public release] if disclosure would create a 
substantial threat of physical harm. Id. In applying this standard, the court noted "deference 
must be afforded" law enforcement experts regarding the probability of harm, but further 
cautioned, "vague assertions ofrisk will not carry the day." Id. at 119. Upon review, we 
conclude you have failed to demonstrate the applicability of the common-law physical safety 
exception to any of the remaining information. Accordingly, the college may not withhold 
any of the remaining information under section 552.101 of the Government Code m 
conjunction with the common-law physical safety exception. 

One of the third parties also raises section 552.101 of the Government Code in conjunction 
with section 1681 of title 20 of the United States Code. See 20 U.S.C. § 1681. Section 1681 
of title 20 of the United States Code states, in part, "No person in the United States shall, on 
the basis of sex, be excluded from participation in, be denied the benefits of, or be subjected 
to discrimination under any education program or activity receiving Federal financial 
assistance[.]" See id. § 1681(a). However, this provision does not make information 
confidential for purposes of section 552.101 of the Government Code. See Open Records 
Decision No. 4 78 ( 1987) (as general rule, statutory confidentiality requires express language 
making information confidential). Thus, the college may not withhold the remaining 
information under section 552.101 in conjunction with section 1681 of title 20 of the United 
States Code. 

Section 552.102(a) of the Government Code excepts from disclosure "information in a 
personnel file, the disclosure of which would constitute a clearly unwarranted invasion of 
personal privacy." Gov't Code § 552.102(a). We understand you to assert the privacy 
analysis under section 552.102(a) is the same as the common-law privacy test under 
section 552.101 of the Government Code. As previously mentioned, common-law privacy 
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protects information if it (1) contains highly intimate or embarrassing facts, the publication 
of which would be highly objectionable to a reasonable person, and (2) is not of legitimate 
concern to the public. Indus. Found., 540 S.W.2d at 685. In Hubert v. Harte-Hanks Texas 
Newspapers, Inc., 652 S.W.2d 546, 549-51 (Tex. App.-Austin 1983, writ refd n.r.e.), the 
court of appeals ruled the privacy test under section 552.102(a) is the same as the Industrial 
Foundation privacy test. However, the Texas Supreme Court has expressly disagreed with 
Hubert's interpretation of section 552.102(a) and held the privacy standard under 
section 552.102(a) differs from the Industrial Foundation test under section 552.101. See 
Tex. Comptroller of Pub. Accounts v. Attorney Gen. of Tex., 354 S.W.3d 336 (Tex. 2010). 
The supreme court also considered the applicability of section 552.102( a) and held it excepts 
from disclosure the dates of birth of state employees in the payroll database of the Texas 
Comptroller of Public Accounts. See id. at 348. Having reviewed the information at issue, 
we find none of the remaining information is subject to section 552.102(a) of the 
Government Code, and the college may not withhold any of the remaining information on 
that basis. 

Section 552.108(a)(l) of the Government Code excepts from disclosure "[i]nformation held 
by a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if: ( 1) release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code§ 552.108(a)(l). A governmental 
body claiming section 552.108(a)(l) must explain how and why the release of the requested 
information would interfere with law enforcement. See id. §§ 552.108(a)(l ), .301(e)(l)(A); 
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). By its terms, section 552.108 applies 
only to a law enforcement agency or a prosecutor. The college is not a law enforcement 
agency. However, this office has concluded section 552.108 may be invoked by any proper 
custodian of information that relates to the underlying incident. See Open Records Decision 
Nos. 474 (1987), 372 (1983). Where a non-law enforcement agency has custody of 
information related to an ongoing criminal investigation of a law enforcement agency, the 
custodian of the records may withhold the information if it provides this office with a 
demonstration that the information is related to an ongoing criminal investigation and a 
representation from a law enforcement entity that it wishes to have the information withheld. 
In this instance, you do not state, and have not otherwise demonstrated, any investigative 
agency with a law enforcement interest seeks to withhold the information at issue. 
Accordingly, the college has failed to demonstrate section 5 52.108( a)( 1) of the Government 
Code is applicable to the information at issue, and the college may not withhold any portion 
of the remaining information on that basis. 

Section 552. l 17(a)(l) of the Government Code excepts from disclosure the home addresses 
and telephone numbers, emergency contact information, social security numbers, and family 
member information of current or former officials or employees of a governmental body who 
request that this information be kept confidential under section 552.024 of the Government 
Code. Gov't Code§ 552.117(a)(l). Whether a particular piece of information is protected 
by section 552.117 must be determined at the time the request for it is made. See Open 
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Records Decision No. 530 at 5 (1989). Therefore, the college may only withhold information 
under section 552.117 on behalf of a current or former official or employee who made a 
request for confidentiality under section 552.024 prior to the date on which the request for 
this information was made. Accordingly, to the extent the individual whose information we 
have marked timely requested confidentiality under section 552.024 of the Government 
Code, the college must withhold the information we have marked under 
section 552.117(a)(l) of the Government Code. Conversely, to the extent the individual at 
issue did not timely request confidentiality under section 552.024, the college may not 
withhold the marked information under section 552.117(a)(l). 

In summary, with the exception of the adequate summary of the investigation and the 
statement of the accused, which must be released, the college must withhold the submitted 
information under section 552.101 of the Government Code in conjunction with 
common-law privacy and the holding in Ellen. In releasing the adequate summary and the 
statement of the accused, the college must withhold the information that identifies the victim 
and witnesses, which we have marked, under section 552.101 of the Government Code in 
conjunction with common-law privacy and the holding in Ellen. To the extent the individual 
at issue timely requested confidentiality pursuant to section 552.024 of the Government 
Code, the college must withhold the information we have marked under 
section 552.l 17(a)(l) of the Government Code. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

~ 
Kenny Moreland 
Assistant Attorney General 
Open Records Division 

KJM/som 
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Ref: ID# 615016 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 

2 Third Parties 
(w/o enclosures) 


