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Ms. Julia Gannaway

Counsel for the City of Fort Stockton
Lynn, Ross, Gannaway & Cranford, L.L.P.
306 West Broadway Avenue

Fort Worth, Texas 76104

OR2016-14229

Dear Ms. Gannaway:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 615142.

The Fort Stockton Police Department (the “department”), which you represent, received a
request for information pertaining to a former department employee during a specified time
period. You claim some of the submitted information is excepted from disclosure under
sections 552.101, 552.103, and 552.108 of the Government Code. We have considered the
exceptions you claim and reviewed the submitted representative sample of information.'

Initially, we note the submitted information consists of a completed investigation subject to
section 552.022(a)(1) of the Government Code. Section 552.022(a) provides, in relevant
part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law:

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

'We assume the representative sample of records submitted to this office is truly representative of the
requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open records
letter does not reach, and therefore does not authorize the withholding of, any other requested records to the
extent that those records contain substantially different types of information than that submitted to this office.
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Gov’t Code § 552.022(a)(1). The department must release the information subject to
section 552.022(a)(1) unless it is excepted from disclosure under section 552.108 of the
Government Code or expressly made confidential under the Act or other law. See id.
Although you raise section 552.103 of the Government Code for some of the submitted
information, section 552.103 is a discretionary exception to disclosure and does not make
information confidential under the Act. See Dallas Area Rapid Transit v. Dallas Morning
News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.) (governmental body may
waive Gov’t Code § 552.103); see also Open Records Decisions Nos. 665 at 2 n.5 (2000)
(discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions).
Therefore, the information at issue may not be withheld under section 552.103. However,
because information subject to section 552.022(a)(1) may be withheld under section 552.108
of the Government Code, we will consider the department’s argument under section 552.108
for the information at issue. Further, as section 552.101 of the Government Code protects
information made confidential under law, we will consider the department’s argument under
this section for the information at issue. Additionally, portions of the submitted information
are subject to sections 552.117, 552.130, and 552.137 of the Government Code.”> As these
sections make information confidential under the Act, we will consider the applicability of
these exceptions to the submitted information.

Section 552.108(a)(1) of the Government Code excepts from disclosure “[i]nformation held
by a law enforcement agency or prosecutor that deals with the detection, investigation, or
prosecution of crime . . . if . . . release of the information would interfere with the detection,
investigation, or prosecution of crime[.]” Gov’t Code § 552.108(a)(1). A governmental
body claiming section 552.108(a)(1) must explain how and why the release of the requested
information would interfere with law enforcement. See id. §§ 552.108(a)(1),.301(e)(1)(A);
see also Ex parte Pruitt, 551 S.W.2d 706 (Tex. 1977). We note section 552.108 is generally
not applicable to records of an internal affairs investigation that is purely administrative in
nature and does not involve the investigation or prosecution of crime. See City of Fort Worth
v. Cornyn, 86 S.W.3d 320 (Tex. App.—Austin 2002, no pet.); Morales v. Ellen, 840
S.W.2d 519, 525-26 (Tex. Civ. App.—El Paso 1992, writ denied) (statutory predecessor to
section 552.108 not applicable to internal investigation that did not result in criminal
investigation or prosecution). The department asserts Attachments B-4 and B-5 relate to
pending criminal investigations undertaken by the Texas Rangers or criminal investigations
conducted by the department. Based on the department’s representations and our review, we
agree section 552.108(a)(1) is applicable to the information we marked that pertains to
criminal investigations by the department. However, we note the remaining information the
department seeks to withhold under section 552.108(a)(1) reflects it was generated as part
of an internal investigation conducted by the department that was purely administrative in
nature. The department does not provide any arguments explaining how this internal
investigation relates to specific criminal investigations by the department. Further, the

2The Office ofthe Attorney General will raise mandatory exceptions on behalf ofa governmental body,
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470
(1987).
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department has not provided arepresentation from the Texas Rangers objecting to the release
of information relating to its investigation. Therefore, the department failed to demonstrate

the applicability of section 552.108(a)(1) to the information at issue, and the department may
not withhold this information on that basis.

However, section 552.108 does not except from disclosure basic information about an
arrested person, an arrest, or a crime. Gov’t Code § 552.108(c). Basic information refers to
the information held to be public in Houston Chronicle. See 531 S.W.2d at 186-88; Open
Records Decision No. 127 (1976) (summarizing types of information considered to be basic
information). Thus, with the exception of the basic information, the department may
withhold the information we marked under section 552.108(a)(1) of the Government Code.

Section 552.108(b)(1) of the Government Code excepts from disclosure “[a]n internal record
or notation of a law enforcement agency or prosecutor that is maintained for internal use in
matters relating to law enforcement or prosecution . . . if . . . release of the internal record or
notation would interfere with law enforcement or prosecution[.]” Gov’t Code
§ 552.108(b)(1); see City of Fort Worth v. Cornyn, 86 S.W.3d at 327 (Tex.
App.—Austin 2002, no pet.) (Gov’t Code 552.108(b)(1) protects information that, if
released, would permit private citizens to anticipate weaknesses in police department, avoid
detection, jeopardize officer safety, and generally undermine police efforts to effectuate state
laws). The statutory predecessor to section 552.108(b)(1) protected information that would
reveal law enforcement techniques. See, e.g., Open Records Decision Nos. 531 (1989)
(detailed use of force guidelines), 456 (1987) (information regarding location of off-duty
police officers), 413 (1984) (sketch showing security measures to be used at next execution).
The statutory predecessor to section 552.108(b)(1) was not applicable to generally known
policies and procedures. See, e.g., Open Records Decision Nos. 531 at 2-3 (Penal Code
provisions, common-law rules, and constitutional limitations on use of force not
protected), 252 at 3 (1980) (governmental body failed to indicate why investigative
procedures and techniques requested were any different from those commonly known). The
department argues Attachment B-6 relates to internal law enforcement information and
should not be released to the public. Having considered the department’s arguments and
reviewed the information at issue, we find the department failed to demonstrate release of
the information at issue would interfere with law enforcement. Thus, no portion of the
information at issue may be withheld under section 552.108(b)(1).

Section 552.101 of the Government Code excepts “information considered to be confidential
by law, either constitutional, statutory, or by judicial decision.” Gov’t Code § 552.101.
Section 552.101 encompasses the doctrine of common-law privacy, which protects
information that is (1) highly intimate or embarrassing, the publication of which would be
highly objectionable to a reasonable person, and (2) not of legitimate concern to the public.
Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To
demonstrate the applicability of common-law privacy, both prongs of this test must be
satisfied. /d. at 681-82. Types of information considered intimate and embarrassing by the
Texas Supreme Court are delineated in Industrial Foundation. Id. at 683. A compilation of
anindividual’s criminal history is highly embarrassing information, the publication of which
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would be highly objectionable to a reasonable person. Cf. U.S. Dep 't of Justice v. Reporters
Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding significant privacy
interest in compilation of individual’s criminal history by recognizing distinction between
public records found in courthouse files and local police stations and compiled summary of
criminal history information). Furthermore, we find a compilation of a private citizen’s
criminal history is generally not of legitimate concern to the public. Additionally, under the
common-law right of privacy, an individual has a right to be free from the publicizing of
private affairs in which the public has no legitimate concern. Indus. Found., 540 S.W.2d
at 682. In considering whether a public citizen’s date of birth is private, the Third Court of
Appeals looked to the supreme court’s rationale in Texas Compiroller of Public Accounts v.
Attorney General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas,
No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet.
denied) (mem. op.). The supreme court concluded public employees’ dates of birth are
private under section 552.102 of the Government Code because the employees’ privacy
interest substantially outweighed the negligible public interest in disclosure.” Texas
Compitroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the court of appeals
concluded the privacy rights of public employees apply equally to public citizens, and thus,
public citizens’ dates of birth are also protected by common-law privacy pursuant to
section 552.101. City of Dallas, 2015 WL 3394061, at *3.

In Morales v. Ellen, 840 S.W.2d 519 (Tex. App.—EIl Paso 1992, writ denied), the court
addressed the applicability of common-law privacy to information relating to an investigation
of alleged sexual harassment. The investigation files in Ellen contained individual witness
statements, an affidavit by the individual accused of the misconduct responding to the
allegations, and conclusions of the board of inquiry that conducted the investigation. See 840
S.W.2d at 525. The court ordered the release of the affidavit of the person under
investigation and the conclusions of the board of inquiry, stating the public’s interest was
sufficiently served by the disclosure of such documents. /d. The Ellen court held “the public
did not possess a legitimate interest in the identities of the individual witnesses, nor the
details of their personal statements beyond what is contained in the documents that have been
ordered released.” Id.

The common-law right to privacy, however, is a personal right that “terminates upon the
death of the person whose privacy is invaded[.]” Moore v. Charles B. Pierce Film Enters.,
Inc., 589 S.W.2d 489, 491 (Tex. Civ. App.—Texarkana 1979, writ ref’d n.r.e.); see also
Justice v. Belo Broadcasting Corp., 472 F. Supp. 145, 147 (N.D. Tex. 1979) (“action for
invasion of privacy can be maintained only by a living individual whose privacy is invaded”
(quoting RESTATEMENT (SECOND) OF TORTS § 6521 (1977))); Attorney General Opinions
IM-229 (1984) (“the right of privacy lapses upon death™), H-917 (1976) (“We are . . . of the
opinion that the Texas courts would follow the almost uniform rule of other jurisdictions that
the right of privacy lapses upon death.”); Open Records Decision No. 272 at 1 (1981)
(privacy rights lapse upon death).

*Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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In this instance, the department has not demonstrated, nor does our review of the remaining
information indicate, the information at issue relates to a sexual harassment investigation.
Thus, the department may not withhold any of the remaining information under
section 552.101 of the Government Code in conjunction with common-law privacy and the
holding in Ellen. However, we find the information we marked satisfies the standard
articulated by the Texas Supreme Court in Industrial Foundation. Accordingly, the
department must withhold the information we marked under section 552.101 of the
Government Code in conjunction with common-law privacy. Further, the department must
withhold the dates of birth of living public citizens in the remaining information under
section 552.101 of the Government Code in conjunction with common-law privacy.
However, we find none of the remaining information is information pertaining to a living
individual that is highly intimate or embarrassing and of no legitimate public interest, and
it may not be withheld under section 552.101 of the Government Code in conjunction with
common-law privacy.

Section 552.117(a)(2) of the Government Code excepts from public disclosure the home
addresses, home telephone numbers, emergency contact information, social security
number, and family member information of a peace officer, as defined by article 2.12 of the
Code of Criminal Procedure, regardless of whether the peace officer complies with
section 552.024 of the Government Code or section 552.1175 of the Government Code.
Gov’t Code § 552.117(a)(2). Section 552.117 also applies to the personal cellular telephone
number of a current or former official or employee of a governmental body, provided the
cellular telephone service is not paid by a governmental body. See Open Records Decision
No. 506 at 5-6 (1988) (section 552.117 not applicable to cellular telephone or pager numbers
paid for by governmental body and intended for official use). We note some of the
remaining information pertains to department employees and it is unclear whether these
individuals are currently licensed peace officers as defined by article 2.12 of the Code of
Criminal Procedure. Thus, if the individuals at issue are currently licensed peace officers as
defined by article 2.12, the department must withhold the information we marked under
section 552.117(a)(2) of the Government Code; however, the department may only withhold
the marked cellular telephone numbers if the cellular telephone service is not paid for by a
governmental body. If, however, the individuals at issue are not currently licensed peace
officers, their personal information may not be withheld under section 552.117(a)(2) of the
Government Code.

In the event the individuals at issue are no longer licensed peace officers, then some of the
information at issue may be subject to section 552.117(a)(1) of the Government Code.
Section 552.117(a)(1) excepts from disclosure the home addresses and telephone numbers,
emergency contact information, social security numbers, and family member information
of current or former officials or employees of a governmental body who request that
this information be kept confidential under section 552.024 of the Government Code. Gov’t
Code § 552.117(a)(1). As previously noted, section 552.117 also applies to the personal
cellular telephone number of a current or former official or employee of a governmental
body, provided the cellular telephone service is not paid by a governmental body. See
ORD 506 at 5-6. Whether a particular piece of information is protected by
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section 552.117(a)(1) must be determined at the time the request for it is made. See Open
Records Decision No. 530 at 5 (1989). Therefore, a governmental body must withhold
information under section 552.117(a)(1) on behalf of current or former officials or employees
only if these individuals made a request for confidentiality under section 552.024 prior to the
date on which the request for this information was made. To the extent the employees at
issue timely elected to keep such information confidential under section 552.024, the
department must withhold the information we marked under section 552.117(a)(1) of the
Government Code; however, the department may only withhold the marked cellular
telephone numbers if the cellular telephone service is not paid for by a governmental body.
If the employees did not make timely elections under section 552.024, the department may
not withhold the information we marked under section 552.117(a)(1) of the Government
Code.

Section 552.130 of the Government Code provides information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title or registration, or personal
identification document issued by an agency of this state or another state or country is
excepted from public release. See Gov’t Code § 552.130. Accordingly, the department must
withhold the motor vehicle record information we marked under section 552.130 of the
Government Code.

Section 552.137 of the Government Code excepts from disclosure “an e-mail address of a
member of the public that is provided for the purpose of communicating electronically with
a governmental body” unless the member of the public consents to its release or the e-mail
address is of a type specifically excluded by subsection (c). See id § 552.137(a)-(c).
Section 552.137 does not apply to an institutional e-mail address, the general e-mail address
of a business, an e-mail address of a person who has a contractual relationship with a
governmental body, an e-mail address of a vendor who seeks to contract with a governmental
body, an e-mail address maintained by a governmental entity for one of its officials or
employees, or an e-mail address provided to a governmental body on a letterhead. See
id. § 552.137(c). Upon review, we find the department must withhold the e-mail addresses
in the remaining information under section 552.137 of the Government Code, unless their
owners affirmatively consent to their public disclosure or subsection (c) applies.

In summary, with the exception of the basic information, the department may withhold the
information we marked under section 552.108(a)(1) of the Government Code. The
department must withhold the information we marked and the dates of birth of living public
citizens in the remaining information under section 552.101 of the Government Code in
conjunction with common-law privacy. If the individuals at issue are currently licensed
peace officers as defined by article 2.12 of the Code of Criminal Procedure, the department
must withhold the information we marked under section 552.117(a)(2) of the Government
Code; however, the department may only withhold the marked cellular telephone numbers
if the cellular telephone service is not paid for by a governmental body. In the event the
individuals at issue are no longer licensed peace officers, to the extent the employees at issue
timely elected to keep such information confidential under section 552.024 of the
Government, the department must withhold the information we marked under
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section 552.117(a)(1) of the Government Code; however, the department may only withhold
the marked cellular telephone numbers if the cellular telephone service is not paid for by a
governmental body. The department must withhold the motor vehicle record information we
marked under section 552.130 of the Government Code. The department must withhold the
e-mail addresses in the remaining information under section 552.137 of the Government
Code, unless their owners affirmatively consent to their public disclosure or subsection (¢)
applies. The department must release the remaining information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at hitp://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

C\ i

| E

Paige Thompson
Assistant Attotney General
Open Records Division
PT/dls

Ref: ID# 615142

Enc. Submitted documents

c: Requestor
(w/o enclosures)



