ATTORNEY GENERAL OF TEXAS

June 23, 2016

Mr. John C. West

General Counsel

Texas Department of Criminal Justice
4616 Howard Lane, Suite 250

Austin, Texas 78728

OR2016-14316
~ Dear Mr. West:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 615506.

The Texas Department of Criminal Justice (the “department™) received a request for all
documents related to services, technology, and equipment pertaining to five named
corporations during a specified time. You state you have no information responsive to a
portion of the request.' You claim the submitted information is excepted from disclosure
under sections 552.101 and 552.108 of the Government Code. You further state release of
the submitted information may implicate the proprietary interests of third parties.
Accordingly, you state, and provide documentation showing, you notified the third parties
of the request for information and of their right to submit arguments to this office as to why
the submitted information should not be released. See Gov’t Code § 552.305(d); see also
Open Records Decision No. 542 (1990) (statutory predecessor to section 552.305 permits
governmental body to rely on interested third party to raise and explain applicability of
exception in the Act in certain circumstances). We have received comments from two third

'"The Act does not require a governmental body that receives a request for information to create
information that did not exist when the request was received. See Econ. Opportunities Dev. Corp. v.
Bustamante, 562 S.W.2d 266 (Tex. Civ. App.—San Antonio 1978, writ dism’d); Open Records Decision Nos.
605 at 2 (1992), 563 at 8 (1990), 555 at 1-2 (1990), 452 at 3 (1986), 362 at 2 (1983).

Post Office Box 12548, Austin, Texas 78711-2548 + (512) 463-2100 * www.texasattorneygeneral.gov



Mr. John C. West - Page 2

parties, including Pen-Link LTD (“Pen-Link”). We have reviewed the submitted information
and the submitted arguments.

Section 552.108(b)(1) of the Government Code excepts from disclosure the internal records
and notations of law enforcement agencies and prosecutors when their release would
interfere with law enforcement and crime prevention. Gov’t Code § 552.108(b)(1); see also
Open Records Decision No. 531 at 2 (1989) (quoting Ex parte Pruitt, 551 S.W.2d 706
(Tex. 1977)). A governmental body claiming section 552.108(b)(1) must reasonably explain
how and why the release of the requested information would interfere with law enforcement.
See Gov’t Code §§ 552.108(b)(1), .301(e)(1)(A); see also Ex parte Pruitt, 551 S.W.2d 706.
Section 552.108(b)(1) is intended to protect “information which, if released, would permit
private citizens to anticipate weaknesses in a police department, avoid detection, jeopardize
officer safety, and generally undermine police efforts to effectuate the laws of this State.”
See City of Fort Worth v. Cornyn, 86 S.W.3d 320, 327 (Tex. App.—Austin 2002, no pet.).
This office has concluded section 552.108(b)(1) excepts from public disclosure information
relating to the security or operation of a law enforcement agency. See, e.g., Open Records
Decision Nos. 531 (release of detailed use of force guidelines would unduly interfere with
law enforcement), 252 (1980) (section 552.108 of the Government Code is designed to
protect investigative techniques and procedures used in law enforcement), 143 (1976)
(disclosure of specific operations or specialized equipment directly related to investigation
or detection of crime may be excepted). Section 552.108(b)(1) is not applicable, however,
to generally known policies and procedures. See, e.g., ORDs 531 at 2-3 (Penal Code
provisions, common law rules, and constitutional limitations on use of force not
protected), 252 at 3 (governmental body failed to indicate why investigative procedures and
techniques requested were any different from those commonly known).

You state the submitted information, if released, would interfere with law enforcement or
prosecution of crime. You argue the information at issue reveals certain tactics and
procedures used by department officers. Further, you argue release of the information at
issue “would provide various persons predisposed to engaging in criminal
behavior . . . valuable information regarding . . . equipment used to detect and curtail” crime.
Based on your representations and our review, we agree the release of some of the
information at issue, which we marked, would interfere with law enforcement. Accordingly,
the department may withhold the information we marked under section 552.108(b)(1) of the
Government Code.? However, we find you have not demonstrated release of any of the
remaining information would interfere with law enforcement or crime prevention.
Accordingly, the department may not withhold any of the remaining information under
section 552.108(b)(1).

>As our ruling is dispositive, we need not address the remaining arguments against disclosure of this
information.
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Pen-Link states the remaining information is excepted from disclosure under
section 552.110(b) of the Government Code. Section 552.110(b) protects “[c]jommercial or
financial information for which it is demonstrated based on specific factual evidence that
disclosure would cause substantial competitive harm to the person from whom the
information was obtained[.]” Gov’t Code § 552.110(b). This exception to disclosure
requires a specific factual or evidentiary showing, not conclusory or generalized allegations,
that substantial competitive injury would likely result from release of the information at
issue. Id.; see also Open Records Decision No. 661 at 5 (1999) (to prevent disclosure of
commercial or financial information, party must show by specific factual evidence, not
conclusory or generalized allegations, that release of requested information would cause that
party substantial competitive harm).

Pen-Link argues the remaining information consists of commercial information the release
of which would cause substantial competitive harm under section 552.110(b) of the
Government Code. However, we note Pen-Link was a winning bidder in this instance. This
office considers the prices charged in government contract awards to be a matter of strong
public interest; thus, the pricing information of a winning bidder is generally not excepted
under section 552.110(b). See Open Records Decision No. 514 (1988) (public has interest
in knowing prices charged by government contractors). See generally Dep’t of Justice Guide
to the Freedom of Information Act 344-45 (2009) (federal cases applying analogous Freedom
of Information Act reasoning that disclosure of prices charged government is a cost of doing
* business with government). Further, the terms of a contract with a governmental body are
generally not excepted from public disclosure. See Gov’t Code § 552.022(a)(3) (contract
involving receipt or expenditure of public funds expressly made public); Open Records
Decision No. 541 at 8 (public has interest in knowing terms of contract with state agency).
Thus, we find Pen-Link has not established any of the remaining information constitutes
commercial or financial information, the disclosure of which would cause the company
substantial competitive harm. Accordingly, the department may not withhold any of
Pen-Link’s remaining information under section 552.110(b) of the Government Code.

In summary, the department may withhold the information we marked under
section 552.108(b)(1) of the Government Code. The department must release the remaining
information.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
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providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Meagan J. Conway
Assistant Attorney General
Open Records Division
MJC/akg

Ref: ID# 615506

Enc. Submitted documents

c: Requestor
(w/o enclosures)

6 Third Parties
(w/o enclosures)





