
June 29, 2016 

Ms. Megan G. Holloway 
Staff Attorney 
Texas State Board of Pharmacy 
333 Guadalupe Street, Suite 3-600 
Austin, Texas 78701-3943 

Dear Ms. Holloway: 

OR2016-14876 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 616304. 

The Texas State Board of Pharmacy (the "board") received a request for (1) information 
pertaining to presentations, talks, speeches, and media interviews given by a named 
employee relating to specified topics; and (2) the personnel file for the named employee, 
excluding his date of birth. You state you will release the information responsive to the first 
category of the instant request. You indicate you will redact information pursuant to 
section 552.147(b) ofthe Government Code as well as Open Records Decision No. 684 
(2009). 1 You claim portions of the submitted information are excepted from disclosure 
under section 552.101 of the Government Code and privileged under rule 503 of the Texas 
Rules of Evidence and rule 192.5 of the Texas Rules of Civil Procedure. We have 
considered the submitted arguments and reviewed the submitted information. 

1Section 552.147(b) of the Government Code authorizes a governmental body to redact a living 
person ' s social security number from public release without the necessity of requesting a decision from this 
office. See Gov't Code§ 552.147(b). Open Records Decision No. 684 serves as a previous determination to 
all governmental bodies authorizing them to withhold certain categories of information, including personal 
e-mail addresses under section 552.137 of the Government Code, withoutthe necessity of requesting an attorney 
general decision. See ORO 684. 
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Initially, we note, and you acknowledge, the requestor specifically excludes the named 
investigator's date ofbirth from the scope ofthe request. This ruling does not address the 
public availability of non-responsive information, and the board need not release 
non-responsive information to the requestor. 

Next, we note the responsive information contains a peace officer's Texas Commission 
on Law Enforcement ("TCOLE") identification number.2 Section 552.002(a) of the 
Government Code defines "public information" as information that is written, produced, 
collected, assembled, or maintained under a law or ordinance or in connection with the 
transaction of official business: 

( 1) by a governmental body; 

(2) for a governmental body and the governmental body: 

(A) owns the information; 

(B) has a right of access to the information; or 

(C) spends or contributes public money for the purpose of writing, 
producing, collecting, assembling, or maintaining the information; or 

(3) by an individual officer or employee of a governmental body in the 
officer's or employee's official capacity and the information pertains to 
official business ofthe governmental body. 

Gov't Code§ 552.002(a). In Open Records Decision No. 581 (1990), this office determined 
certain computer information, such as source codes, documentation information, and other 
computer programming, that has no significance other than its use as a tool for the 
maintenance, manipulation, or protection of public property is not the kind of information 
made public under section 552.021 of the Government Code. We understand an officer's 
TCOLE identification number is a unique computer-generated number assigned to peace 
officers for identification in the commissioner's electronic database, and may be used as an 
access device number on the TCOLE website. Accordingly, we find the officer's TCOLE 
identification number in the responsive information does not constitute public information 
under section 552.002 of the Government Code. Therefore, the TCOLE identification 
number is not subject to the Act and need not be released to the requestor. 

2The Texas Commission on Law Enforcement Officer Standards and Education was renamed the Texas 
Commission on Law Enforcement by the 83rd Legislature. See Act of May 6, 2013, 83rd Leg., R.S. , ch. 93, 
§ 1.01, 2013 Tex. Gen. Laws 174, 174. 
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We note some of the remaining responsive information is subject to section 552.022 ofthe 
Government Code. Section 552.022(a) provides, in relevant part: 

(a) [T]he following categories of information are public information and not 
excepted from required disclosure unless made confidential under this 
chapter or other law: 

(1) a completed report, audit, evaluation, or investigation made of, 
for, or by a governmental body, except as provided by 
Section 552.108[.] 

ld. § 552.022(a)(1). The remaining responsive information includes completed 
investigations that are subject to section 552.022(a)(l). The board must release the 
completed investigations pursuant to section 552.022(a)(1) unless they are excepted from 
disclosure under section 552.108 ofthe Government Code or are made confidential under 
the Act or other law. See id. You seek to withhold portions of the information at issue under 
rule 503 of the Texas Rules of Evidence and rule 192.5 of the Texas Rules of Civil 
Procedure. The Texas Supreme Court has held the Texas Rules of Evidence and the Texas 
Rules of Civil Procedure are "other law" within the meaning of section 552.022. See In re 
City of Georgetown, 53 S.W.3d 328, 336 (Tex. 2001). Accordingly, we will address your 
arguments under rule 503 of the Texas Rules of Evidence and rule 192.5 of the Texas Rules 
of Civil Procedure. Further, as section 552.101 of the Government Code makes information 
confidential under the Act, we will consider its applicability to the remaining responsive 
information subject to section 552.022. 

Rule 503(b )(1) provides: 

A client has a privilege to refuse to disclose and to prevent any other person 
from disclosing confidential communications made to facilitate the rendition 
of professional legal services to the client: 

(A) between the client or the client' s representative and the client' s 
lawyer or the lawyer' s representative; 

(B) between the client' s lawyer and the lawyer' s representative; 

(C) by the client, the client' s representative, the client's lawyer, or the 
lawyer' s representative to a lawyer representing another party in a 
pending action or that lawyer' s representative, ifthe communications 
concern a matter of common interest in the pending action; 

(D) between the client' s representatives or between the client and the 
client's representative; or 
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(E) among lawyers and their representatives representing the same 
client. 

Tex. R. Evid. 503(b)(l). A communication is "confidential" if not intended to be disclosed 
to third persons other than those to whom disclosure is made to further the rendition of 
professional legal services to the client or reasonably necessary to transmit the 
communication. !d. 503(a)(5). 

Accordingly, in order to withhold attorney-client privileged information from disclosure 
under rule 503, a governmental body must 1) show that the document is a communication 
transmitted between privileged parties or reveals a confidential communication; 2) identify 
the parties involved in the communication; and 3) show that the communication is 
confidential by explaining that it was not intended to be disclosed to third persons and that 
it was made in furtherance of the rendition of professional legal services to the client. See 
Open Records Decision No. 676 (2002). Upon a demonstration of all three factors, the entire 
communication is confidential under 503 provided the client has not waived the privilege 
or the communication does not fall within the purview of the exceptions to the privilege 
enumerated in rule 503(d). Huie v. DeShazo, 922 S.W.2d 920, 923 (Tex. 1996) (privilege 
extends to entire communication, including facts contained therein); In re Valero Energy 
Corp., 973 S.W.2d 453, 457 (Tex. App.- Houston [14th Dist.] 1998, orig. proceeding) 
(privilege attaches to complete communication, including factual information). 

You assert the information you marked consists of communications between the board's 
general counsel and board employees. You state the information at issue was communicated 
for the purpose of facilitating the rendition of professional legal services to the board and has 
remained confidential. Based on your representations and our review, we find you have 
demonstrated the applicability of the attorney-client privilege to the information at issue. 
Thus, the board may withhold the information you marked under rule 503 of the Texas Rules 
of Evidence. 

Rule 192.5 of the Texas Rules of Civil Procedure encompasses the attorney work-product 
privilege. For purposes of section 552.022 of the Government Code, information is 
confidential under rule 192.5 only to the extent it implicates the core work product aspect of 
the work product privilege. See ORD 677 at 9-10. Rule 192.5 defines core work product as 
the work product of an attorney or an attorney's representative, developed in anticipation of 
litigation or for trial, that contains the mental impressions, opinions, conclusions, or legal 
theories of the attorney or the attorney's representative. See TEX. R. Civ. P. 192.5(a), (b)(l). 
Accordingly, in order to withhold attorney core work product from disclosure under 
rule 192.5, a governmental body must demonstrate the material was (1) created for trial or 
in anticipation oflitigation and (2) consists of the mental impressions, opinions, conclusions, 
or legal theories of an attorney or an attorney' s representative. !d. 
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The first prong of the work product test, which requires a governmental body to show that 
the information at issue was created in anticipation of litigation, has two parts. A 
governmental body must demonstrate (1) a reasonable person would have concluded from 
the totality of the circumstances surrounding the investigation that there was a substantial 
chance that litigation would ensue, and (2) the party resisting discovery believed in good 
faith that there was a substantial chance that litigation would ensue and conducted the 
investigation for the purpose of preparing for such litigation. See Nat 'l Tank v. 
Brotherton, 851 S.W.2d 193,207 (Tex. 1993). A "substantial chance" oflitigation does not 
mean a statistical probability, but rather "that litigation is more than merely an abstract 
possibility or unwarranted fear." Id. at 204. The second part of the work product test 
requires the governmental body to show the materials at issue contain the mental 
impressions, opinions, conclusions, or legal theories of an attorney's or an attorney's 
representative. See TEX. R. Crv. P. 192.5(b )(1 ). A document containing core work product 
information that meets both parts of the work product test is confidential under rule 192.5, 
provided the information does not fall within the scope of the exceptions to the 
privilege enumerated in rule 192.5( c). See Pittsburgh Corning Corp. v. Caldwell, 861 
S.W.2d 423, 427 (Tex. App.-Houston [14th Dist.] 1993, orig. proceeding). 

You claim portions of the remaining responsive information are privileged under rule 192.5 
of the Texas Rules of Civil Procedure. You explain this information pertains to a grievance 
with various allegations and was created in anticipation of litigation. You state the . 
information at issue was prepared under the direction of the board's general counsel, and you 
indicate the information at issue reveals the mental impressions, conclusions, and legal 
theories of the board's general counsel. Based on your representations and our review, we 
agree the information you marked is protected core work product. Accordingly, the board 
may withhold the information you marked under rule 192.5 of the Texas Rules of Civil 
Procedure. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't 
Code§ 552.101. Section 552.101 encompasses section 6103(a) oftitle 26 ofthe United 
States Code. Prior decisions of this office have held section 6103(a) of title 26 of the United 
States Code renders federal tax return information confidential. See Attorney General 
Opinion H-1274 (1978) (tax returns); Open Records Decision No. 600 (1992) (W-4 forms). 
Section 6103(b) defines the term "return information" as "a taxpayer's identity, the nature, 
source, or amount ofhis income, payments, receipts, deductions, exemptions, credits, assets, 
liabilities, net worth, tax liability, tax withheld, deficiencies, overassessments, or tax 
payments ... or any other data, received by, recorded by, prepared by, furnished to, or 
collected by the Secretary [of the Treasury] with respect to a return or with respect to the 
determination of the existence, or possible existence, of liability ... for any tax, penalty, 
interest, fine, forfeiture, or other imposition, or offense[.]" See 26 U.S.C. § 6103(b)(2)(A). 
Federal courts have construed the term "return information" expansively to include any 
information gathered by the Internal Revenue Service regarding a taxpayer's liability 
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under title 26 of the United States Code. See Mallas v. Kolak, 721 F. Supp. 748, 754 
(M.D.N.C. 1989), aff'd in part, 993 F.2d 1111 (4th Cir. 1993). Thus, the information you 
marked constitutes tax return information that is confidential under section 61 03( a) oftitle 26 
ofthe United States Code and must be withheld under section 552.101 of the Government 
Code. 

Section 552.101 of the Government Code also encompasses former section 1701.306 of the 
Occupations Code, which provides: 

(a) [The commission] may not issue a license to a person as an officer or 
county jailer unless the person is examined by: 

(1) a licensed psychologist or by a psychiatrist who declares in 
writing that the person is in satisfactory psychological and emotional 
health to serve as the type of officer for which a license is sought; and 

(2) a licensed physician who declares in writing that the person does 
not show any trace of drug dependency or illegal drug use after a 
physical examination, blood test, or other medical test. 

(b) An agency hiring a person for whom a license as an officer or county 
jailer is sought shall select the examining physician and the examining 
psychologist or psychiatrist. The agency shall prepare a report of each 
declaration required by Subsection (a) and shall maintain a copy of the report 
on file in a format readily accessible to [the commission]. A declaration is 
not public information. 

ActofMay 17, 1999, 76th Leg., R.S., ch. 388, § 1, 1999 Tex. Gen. Laws 1431,2219 (current 
version at Occ. Code§ 1701.306(a), (b)). The submitted L-2 and L-3 forms were created 
prior to September 1, 2011 . Although section 1701.306 of the Occupations Code was 
amended in 2011 by the 82nd Legislature, L-2 and L-3 declaration forms created prior to 
September 1, 2011 , are subject to the former version of section 1701.306, which was 
continued in effect for that purpose. See Act of May 30, 2011, 82nd Leg., R.S., ch. 1224, 
§ 7. Upon review, we find the board must withhold the L-2 Declaration of Medical 
Condition and L-3 Declaration of Psychological and Emotional Health forms you marked 
under section 552.101 of the Government Code in conjunction with former section 1701.306 
of the Occupations Code. 

Section 552.101 of the Government Code also encompasses the Medical Practice Act 
("MP A"), subtitle B of title 3 of the Occupations Code, which governs release of medical 
records. See Occ. Code§§ 151.001-168.202. Section 159.002 ofthe MPA provides, in 
relevant part: 
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(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

(c) A person who receives information from a confidential communication 
or record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

ld § 159.002(a)-(c). Information subject to the MPA includes both medical records and 
information obtained from those medical records. See id. §§ 159.002, .004. This office has 
concluded the protection afforded by section 159.002 extends only to records created by 
either a physician or someone under the supervision of a physician. See Open Records 
Decision Nos. 487 (1987), 370 (1983), 343 (1982). Upon review, we find the information 
you marked constitutes records of the identity, diagnosis, evaluation, or treatment of a patient 
by a physician that were created or are maintained by a physician and information obtained 
from a patient's medical records. Accordingly, the board must withhold the information you 
marked under section 552.101 of the Government Code in conjunction with the MPA. 

Section 552.101 of the Government Code also encompasses chapter 411 of the Government 
Code, which makes confidential criminal history record information ("CHRI") generated by 
theN ational Crime Information Center or by the Texas Crime Information Center. See Gov't 
Code§ 411.083(a). Title 28, part 20 of the Code ofFederal Regulations governs the release 
of CHRI that states obtain from the federal government or other states. Open Records 
Decision No. 565 (1990). The federal regulations allow each state to follow its individual 
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government 
Code deems confidential CHRI that the Department of Public Safety ("DPS") maintains, 
except that DPS may disseminate this information as provided in chapter 411 , subchapter E-1 
or subchapter F of the Government Code. See Gov't Code § 411.083. Sections 
411.083(b)(l) and 411.089(a) authorize a criminal justice agency to obtain CHRI; however, 
a criminal justice agency may not release CHRI except to another criminal justice agency for 
a criminal justice purpose. !d.§ 411.089(b)(1). Other entities specified in chapter 411 of the 
Government Code are entitled to obtain CHRI from DPS or another criminal justice agency; 
however, those entities may not release CHRI except as provided by chapter 411. See 
generally id. §§ 411.090-.127. Thus, any CHRI obtained from DPS or any other criminal 
justice agency must be withheld under section 552.101 in conjunction with chapter 411, 
subchapter E-1 or subchapter F of the Government Code. Upon review, we find some of the 
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remammg responsive information, which we have marked, consists of CHRI that is 
confidential under section 411.083. Accordingly, the board must withhold the information 
we have marked under section 5 52.101 in conjunction with section 411.083 of the 
Government Code. 

Section 552.101 of the Government Code also encompasses section 560.003 of the 
Government Code, which provides that "[a] biometric identifier in the possession of a 
governmental body is exempt from disclosure under [the Act]." See id. § 560.003; 
see also id. §§ 560.001 (1) (defining "biometric identifier" to include fingerprints) , .002(1 )(A) 
(governmental body may not sell, lease, or otherwise disclose individual' s biometric 
identifier to another person unless individual consents to disclosure). Upon review, we find 
the fingerprints you marked must be withheld under section 5 52.1 01 of the Government 
Code in conjunction with section 560.003 ofthe Government Code. 

Section 552.101 of the Government Code also encompasses the doctrine of common-law 
privacy, which protects information that is (1) highly intimate or embarrassing, the 
publication of which would be highly objectionable to a reasonable person, and (2) not of 
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd. , 540 S.W.2d 668, 
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of 
this test must be satisfied. Id. at 681-82. Types of information considered intimate and 
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id. 
at 683. Additionally, this office has concluded some kinds of medical information are 
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). This 
office has also found personal financial information not relating to a financial transaction 
between an individual and a governmental body is generally excepted from required public 
disclosureundercommon-lawprivacy. See Open Records Decision Nos. 600 (1992) (finding 
personal financial information to include designation ofbeneficiary of employee's retirement 
benefits and optional insurance coverage; choice of particular insurance carrier; direct 
deposit authorization; and forms allowing employee to allocate pretax compensation to group 
insurance, health care, or dependent care), 545 ( 1990) (deferred compensation information, 
participation in voluntary investment program, election of optional insurance coverage, 
mortgage payments, assets, bills, and credit history). We note, however, the public generally 
has a legitimate interest in information that relates to public employment and public 
employees. See Open Records Decision Nos. 542 (1990), 470 at 4 (1987), 444 at 5-6 
(1986), 432 at 2 (1984). 

Under the common-law right of privacy, an individual has a right to be free from the 
publicizing of private affairs in which the public has no legitimate concern. Indus. Found. 
at 682. In considering whether a public citizen's date of birth is private, the Third Court of 
Appeals looked to the supreme court' s rationale in Texas Comptroller of Public Accounts v. 
Attorney General ofTexas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas, No. 03-
13-00546-CV, 2015 WL 3394061, at *3 (Tex. App.-Austin May 22, 2015 , pet. denied) 
(mem. op. ). The supreme court concluded public employees' dates of birth are private under 
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section 552.102 of the Government Code because the employees' privacy interest 
substantially outweighed the negligible public interest in disclosure.3 Tex. Comptroller, 354 
S.W.3d at 347-48. Based on Texas Comptroller, the court of appeals concluded the privacy 
rights of public employees apply equally to public citizens, and thus, public citizens' dates 
of birth are also protected by common-law privacy pursuant to section 552.101. City of 
Dallas, 2015 WL 3394061 , at *3. 

Upon review, we find most of the information you marked and the information we have 
marked satisfies the standard articulated by the Texas Supreme Court in Industrial 
Foundation. Accordingly, with the exception of the information we have marked for 
release, the board must withhold the information you marked and we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. 
However, we find the remaining responsive information is not highly intimate or 
embarrassing information or is of legitimate public interest. Therefore, none of the 
remaining responsive information may be withheld under section 552.101 ofthe Government 
Code in conjunction with common-law privacy. 

You state you will redact information subject to section 552.117(a)(2) of the Government 
Code in accordance with Open Records Decision No. 670 (2001).4 Section 552.117(a)(2) 
of the Government Code excepts from public disclosure the home address, home telephone 
number, emergency contact information, and social security number of a peace officer, as 
well as information that reveals whether the peace officer has family members, regardless 
of whether the peace officer complies with sections 552.024 and 552.1 175 of the 
Government Code. See Gov't Code§ 552.117(a)(2). Section 552.117(a)(2) applies to peace 
officers as defined by article 2.12 of the Code of Criminal Procedure. We note the remaining 
responsive information contains additional information subject to section 552.117(a)(2). 
Accordingly, the board must withhold the additional information we have marked under 
section 552.117(a)(2) ofthe Government Code. 

Section 552.130 ofthe Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See id. § 552.130. You state the board will withhold the 
motor vehicle record information you marked pursuant to section 552.130(c) of the 

3Section 552.1 02(a) excepts from disclosure "information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov't Code § 552.1 02(a). 

40pen Records Decision No. 670 authorizes all governmental bodies to withhold the current and 
former home addresses and telephone numbers, personal cellular telephone and pager numbers, social security 
numbers, and family member information of peace officers under section 552. 11 7(a)(2) of the Government 
Code without the necessity of requesting an attorney general decision. ORO 670 at 6. 
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Government Code.5 Upon review, we find additional portions of the remaining responsive 
information, which we have marked, consist of motor vehicle record information. 
Accordingly, the board must also withhold the motor vehicle record information we have 
marked under section 552.130 ofthe Government Code. 

You state you will redact access device numbers under section 55 2.13 6( c) of the Government 
Code.6 However, we find the remaining responsive information contains additional 
information subject to section 552.136, which states"[ n ]otwithstanding any other provision 
of [the Act], a credit card, debit card, charge card, or access device number that is collected, 
assembled, or maintained by or for a governmental body is confidential." !d. § 552.136(b); 
see id. § 552.136( a) (defining "access device"). Upon review, the board must also withhold 
the routing number we have marked under section 552.136 ofthe Government Code. 

In summary, the TCOLE identification number is not subject to the Act and need not be 
released to the requestor. The board may withhold the information you marked under 
rule 503 of the Texas Rules of Evidence. The board may withhold the information you 
marked under rule 192.5 ofthe Texas Rules of Civil Procedure. The board must withhold 
the information you marked under section 552.101 of the Government Code in conjunction 
with section 61 03(a) of title 26 of the United States Code. The board must withhold the L-2 
Declaration of Medical Condition and L-3 Declaration of Psychological and Emotional 
Health forms you marked under section 552.101 of the Government Code in conjunction 
with former section 1701.306 of the Occupations Code. The board must withhold the 
information you marked under section 552.101 of the Government Code in conjunction with 
the MP A. The board must withhold the information we have marked under section 552.101 
in conjunction with section 411.083 of the Government Code. The board must withhold the 
fingerprints you marked under section 552.101 of the Government Code in conjunction with 
section 560.003 of the Government Code. With the exception of the information we have 
marked for release, the board must withhold the information you marked and we have 
marked under section 552.101 of the Government Code in conjunction with common-law 
privacy. The board must withhold the information we have marked under section 
552.117(a)(2) of the Government Code. The board must withhold the motor vehicle record 
information we have marked under section 552.130 of the Government Code. The board 
must withhold the routing number we have marked under section 552.136 of the Government 
Code. The board must release the remaining responsive information. 

5Section 552.1 30(c) of the Government Code allows a governmental body to redact the information 
described in subsection 552.130(a) without the necessity of seeking a decision from the attorney general. See 
Gov't Code § 552.130(c). If a governmental body redacts such information, it must notifY the requestor in 
accordance with section 552.130( e). See id. § 552.130(d), (e). 

. 
6Section 552.136 of the Government Code permits a governmental body to withhold the information 

described in section 552. 136(b) without the necessity of seeking a decision from this office. See Gov' t Code 
§ 552.136( c). If a governmental body redacts such information, it must notifY the requestor in accordance with 
section 552. 136(e). 
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This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

~ 
Kenny Moreland 
Assistant Attorney General 
Open Records Division 

KJM/sdk 

Ref: ID# 616304 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


