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KEN PAXTON

ATTORNEY GENERAIL OF TEXAS

July 18, 2016

Mr. Matthew L. Grove
Assistant County Attorney
Fort Bend County

401 Jackson Street, Third Floor
Richmond, Texas 77469

OR2016-16166
Dear Mr. Grove:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 621021.

The Fort Bend County Sheriff’s Office (the “sheriff’s office”) received a request for the civil
service file, employment file, and records relating to sustained disciplinary actions regarding
a named sheriff’s deputy. You claim some of the submitted information is excepted from
disclosure under section 552.101 of the Government Code. We have considered the
exception you claim and reviewed the submitted information. ‘

Initially, we note you have submitted a representative sample of information responsive to
only some portions of the request. You have not submitted any information responsive to
the portion of the request seeking the civil service file and records relating to sustained
disciplinary actions regarding the named sheriff’s deputy. Although you state you have
submitted a representative sample of the requested information, we find the submitted
information is not representative of all the information to which the requestor seeks access.
Please be advised this open records letter applies to only the types of information you have
submitted for our review. This ruling does not authorize the sheriff’s office to withhold any
information that is substantially different from the types of information you submitted to this
office. See Gov’t Code § 552.302. Therefore, to the extent information responsive to the
remaining portions of the request exists and was maintained by the sheriff’s office on the
date it received the request, we assume the sheriff’s office has released it to the requestor.
Ifthe sheriff’s office has not released any such information, it must do so. Id. §§ 552.301(a),
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.302; Open Records Decision No. 664 (2000) (noting that if governmental body concludes
that no exceptions apply to requested information, it must release information as soon as
possible under circumstances).

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101encompasses information protected by other statutes, such
as the Family and Medical Leave Act (the “FMLA”). See 29 U.S.C. §§ 2601 et seq.
Section 825.500 of chapter V of title 29 of the Code of Federal Regulations identifies the
record-keeping requirements for employers that are subject to the FMLA.
Section 825.500(g) reads as follows:

[r]ecords and documents relating to medical certifications, recertifications or
medical histories of employees or employees’ family members, created for
purposes of FMLA, shall be maintained as confidential medical records in
separate files/records from the usual personnel files. If the Genetic
Information Nondiscrimination Act of 2008 (GINA) is applicable, records
and documents created for purposes of FMLA containing family medical
history or genetic information as defined in GINA shall be maintained in
accordance with the confidentiality requirements of Title I of GINA (see 29
C.F.R. 1635.9), which permit such information to be disclosed consistent
with the requirements of FMLA. Ifthe [Americans with Disabilities Act (the
“ADA™)], as amended, is also applicable, such records shall be maintained
in conformance with ADA confidentiality requirements . . . , except that:

(1) Supervisors and managers may be informed regarding necessary
restrictions on the work or duties of an employee and necessary
accommodations;

(2) First aid and safety personnel may be informed (when appropriate)
if the employee’s physical or medical condition might require
emergency treatment; and

(3) Government officials investigating compliance with FMLA (or
other pertinent law) shall be provided relevant information upon
request.

29 C.F.R. § 825.500(g). You assert some of the submitted information is confidential under
the FMLA. However, you have not established any of this information relates to medical
certifications, recertifications, or medical histories of employees or employees’ family
members, created for purposes of the FMLA. Consequently, we find this information is not
confidential under the FMLA, and the sheriff’s office may not withhold it under
section 552.101 of the Government Code on that basis.
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Section 552.101 of the Government Code also encompasses section 1701.454 of the-
Occupations Code, which governs the public availability of information submitted to TCOLE
under subchapter J of chapter 1701 of the Occupations Code. Section 1701.454 provides as
follows:

(a) All information submitted to [TCOLE] under this subchapter is
confidential and is not subject to disclosure under Chapter 552, Government
Code, unless the person resigned or was terminated due to substantiated
incidents of excessive force or violations of the law other than traffic
offenses.

(b) Except as provided by this subchapter, a [TCOLE] member or other
person may not release information submitted under this subchapter.

Gov’t Code § 1701.454. You seek to withhold some of the submitted information under
section 1701.454. However, we note section 1701.454 is applicable only to information
submitted to TCOLE under subchapter J of chapter 1701 of the Occupations Code. See id.
§ 1701.454(a). The only report or statement found in subchapter J is form F-5, which you
have not submitted. See id § 1701.452. Therefore, we conclude section 1701.454 is not
applicable to any of the submitted information and the sheriff’s office may not it under
section 552.101 on that basis. See Open Records Decision No. 649 at 3 (1996) (language of
confidentiality provision controls scope of its protection).

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668,
685 (Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of
this test must be satisfied. Id. at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id.
at 683. This office has found personal financial information not relating to a financial
transaction between an individual and a governmental body is excepted from required public
disclosure under common-law privacy. See Open Records Decision Nos. 600 (1992)
(designation of beneficiary of employee’s retirement benefits, direct deposit authorization,
and forms allowing employee to allocate pretax compensation to group insurance, health care
or dependent care), 545 (1990) (deferred compensation information, participation in
voluntary investment program, election of optional insurance coverage, mortgage payments,
assets, bills, and credit history), 523 (1989) (common-law privacy protects credit reports,
financial statements, and other personal financial information), 373 (1983) (sources of
income not related to financial transaction between individual and governmental body
protected under common-law privacy). However, there is a legitimate public interest in the
essential facts about a financial transaction between an individual and a governmental body.
See ORDs 600 at 9 (information revealing employee participates in group insurance plan
funded partly or wholly by governmental body is not excepted from disclosure), 545
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(financial information pertaining to receipt of funds from governmental body or debts owed
to governmental body not protected by common-law privacy); see also Attorney General
Opinion GA-0572 at 4 (2007) (public employee’s net salary protected by common-law
privacy, but gross salary is not). Upon review, we find the information we have marked
meets the standard articulated by the Texas Supreme Court in Industrial Foundation.
Accordingly, the sheriff’s office must withhold the information we have marked under
section 552.101 of the Government Code in conjunction with common-law privacy.
However, we find none of the remaining information is highly intimate or embarrassing and
of no legitimate public interest. Therefore, the sheriff’s office may not withhold any of the
remaining information under section 552.101 of the Government Code on this basis. Asyou
raise no further exceptions to disclosure for the remaining information, it must be released.

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Brian E. Be ger//
Assistant Attorney General -
Open Records Division
BB/eb

Ref: ID# 621021

Enc. Submitted documents

c:  Requestor
(w/o enclosures)



