ATTORNEY GENERAL OF TEXAS

July 19, 2016

Mr. Richard A. McCracken
Assistant City Attorney

City of Fort Worth

1000 Throckmorton Street, 3™ Floor
Fort Worth, Texas 76102

OR2016-16254
Dear Mr. McCracken:

You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 620148 (Fort Worth PIR# W051642).

The City of Fort Worth (the “city”) received a request for a specified case file. You state the
city will release some responsive information with redactions agreed to by the requestor.
You claim some of the submitted information is not subject to the Act. You also claim some
of the submitted information is excepted from disclosure under sections 552.101
and 552.1085 of the Government Code. You further state release of this information may
implicate the interests of the Tarrant County District Attorney’s Office (the “district
attorney’s office”) and/or the United States Attorney’s Office for the Northern District of
Texas (the “United States Attorney’s Office™). Accordingly, you state, and provide
documentation showing, younotified these parties of the request for information. See Gov’t
Code § 552.304 (permitting interested third party to submit to attorney general reasons why
requested information should or should not be released). As of the date of this letter, we
have not received comments from the district attorney’s office or the United States
Attorney’s Office. We have considered the exceptions you claim and reviewed the submitted
representative sample of information.!

"We assume that the “representative sample” of records submitted to this office is truly representative
of the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open
records letter does not reach, and therefore does not authorize the withholding of, any other requested records
to the extent that those records contain substantially different types of information than that submitted to this
office. '
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Initially, you assert some of the requested information is not subject to the Act because it
consists of records held by the city police department as an agent of the grand jury. The
judiciary is expressly excluded from the requirements of the Act. Id. § 552.003(1)(B). This
office has determined for purposes of the Act, a grand jury is a part of the judiciary and
therefore not subject to the Act. See Open Records Decision No. 411 (1984). Further,
records kept by a governmental body that is acting as an agent for a grand jury are considered
records in the constructive possession of the grand jury, and are also not subject to the Act.
See Open Records Decisions Nos. 513 (1988),411, 398 (1983). Thus, to the extent the city
holds the requested information as an agent of the grand jury, such information consists of
records of the judiciary that are not subject to disclosure under the Act and the city is not
required to release that information in response to the instant request. To the extent the city
does not hold the information as an agent of the grand jury, we will address the city’s
arguments against disclosure.

Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.” Gov’t
Code § 552.101. Section 552.101 of the Government Code encompasses information
protected by other statutes, such as section 411.153 ofthe Government Code, which provides
as follows:

(a) A DNA record stored in the DNA database is confidential and is not
subject to disclosure under [the Act].

(b) A person commits an offense if the person knowingly discloses to an
unauthorized recipient information in a DNA record or information related
to a DNA analysis of a sample collected under this subchapter.

(c) An offense under this section is a state jail felony.
(d) A violation under this section constitutes official misconduct.

Gov’t Code § 411.153. A “DNA record” means the results of a forensic DNA analysis
performed by a DNA laboratory. See id § 411.141(6)-(7). “Forensic analysis” is defined
as “amedical, chemical, toxicologic, ballistic, or other expert examination or test performed
on physical evidence, including DNA evidence, for the purpose of determining the
connection of the evidence to a criminal action.” See Crim. Proc. Code art. 38.35(4); see
also Gov’t Code § 411.141(10) (providing that “forensic analysis” has meaning assigned by
article 38.35). A “DNA database” means “one or more databases that contain forensic DNA
records maintained by the director of [the Department of Public Safety (“DPS”)].” Gov’t
Code § 411.141(5); see id. § 411.001(3).

The director of DPS is required to establish certain procedures for DNA laboratories. See
id. §§ 411.142(h) (requiring director establish standards for DNA analysis), .144(a).
Section 411.144 of the Government Code provides that a DNA laboratory conducting a
forensic DNA analysis under subchapter G of chapter 411 shall comply with subchapter G
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and the rules adopted under subchapter G. See id. § 411.144(d); 37 T.A.C. §§ 28.81, .82
(describing minimum standards by which forensic DNA laboratory must abide); see also
Gov’t Code § 411.147(b).

Upon review, we agree Exhibit C consists of records relating to DNA analyses of samples
collected under subchapter G of chapter 411 of the Government Code. You state this
information consists of the results of forensic DNA analyses performed by a DNA laboratory
in accordance with DPS regulations. Therefore, the city must withhold Exhibit C under
section 552.101 of the Government Code in conjunction with section 411.153 of the
Government Code. See City of Fort Worth v. Abbott, 258 S.W.3d 320, 328 (Tex.
App.—Austin 2008, no pet.) (section 411.153 of the Government Code prohibits release of
DNA records held by city forensic science laboratory regardless of whether that record has
been forwarded to DPS state DNA database).

Section 552.101 of the Government Code also encompasses section 414.009 of the
Government Code, which provides:

(a) A person who is a member or employee of the [Texas Crime Stoppers
Council] or who accepts a report of criminal activity on behalf of a crime
stoppers organization commits an offense if the person intentionally or
knowingly divulges to a person not employed by a law enforcement agency
the content of a report of a criminal act or the identity of the person who
made the report without the consent of the person who made the report.

Gov’t Code § 414.009(a). You state Exhibit G consists of information submitted to a crime
stoppers organization. See id. § 414.001(2)(B) (defining “crime stoppers organization” as
public organization operated on local or statewide level, that pays rewards to persons who
report to organization information about criminal activity, and that forwards information to
appropriate law enforcement agency). Accordingly, we conclude this information is
confidential under section 414.009 of the Government Code and the city must withhold it
under section 552.101 of the Government Code on that basis.

Section 552.101 of the Government also encompasses the doctrine of common-law privacy,
which protects information that is (1) highly intimate or embarrassing, the publication of
which would be highly objectionable to a reasonable person, and (2) not of legitimate
concern to the public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685
(Tex. 1976). To demonstrate the applicability of common-law privacy, both prongs of this
test must be satisfied. Id at 681-82. Types of information considered intimate and
embarrassing by the Texas Supreme Court are delineated in Industrial Foundation. Id.
at 683. Additionally, this office has concluded some kinds of medical information are
generally highly intimate or embarrassing. See Open Records Decision No. 455 (1987). In
considering whether a public citizen’s date of birth is private, the Third Court of Appeals
looked to the supreme court’s rationale in Texas Comptroller of Public Accounts v. Attorney
General of Texas, 354 S.W.3d 336 (Tex. 2010). Paxtonv. City of Dallas, No. 03-13-00546-
CV, 2015 WL 3394061, at *3 (Tex. App.—Austin May 22, 2015, pet. denied) (mem. op.).
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The supreme court concluded public employees’ dates of birth are private under
section 552.102 of the Government Code because the employees’ privacy interest
substantially outweighed the negligible public interest in disclosure.? Tex. Comptroller, 354
S.W.3d at 347-48. Based on Texas Comptroller, the court of appeals concluded the privacy
rights of public employees apply equally to public citizens, and thus, public citizens’ dates
of birth are also protected by common-law privacy pursuant to section 552.101. City of
Dallas, 2015 WL 3394061, at *3.

Upon review, we find the information we have marked meets the standard articulated by the
Texas Supreme Court in Industrial Foundation. Accordingly, the city must withhold the
information we have marked under section 552.101 of the Government Code in conjunction
with common-law privacy. In addition, the city must withhold all living public citizens’
dates of birth in the remaining information under section 552.101 of the Government Code.
However, we find none of the remaining information is highly intimate or embarrassing and
of no legitimate public interest. Therefore, the city may not withhold any of the remaining
information under section 552.101 of the Government Code on this basis.

Section 552.1085 of the Government Code provides, in pertinent part:

(c) A sensitive crime scene image in the custody of a governmental body is
confidential and excepted from the requirements of Section 552.021 and a
governmental body may not permit a person to view or copy the image except
as provided by this section. This section applies to any sensitive crime scene
image regardless of the date that the image was taken or recorded.

Gov’t Code § 552.1085(c). For purposes of section 552.1085, “sensitive crime scene image”
means “a photograph or video recording taken at a crime scene, contained in or part of a
closed criminal case, that depicts a deceased person in a state of dismemberment,
decapitation, or similar mutilation or that depicts the deceased person's genitalia.” See id.
§ 552.1085(a)(6). We note the photographs at issue are part of a criminal investigation that
is now closed. Upon review, we find the photographs at issue depict a deceased individual
and consist of sensitive crime scene images that were taken at a crime scene as part of a
criminal case that is now closed. Further, we understand none of the exceptions in
section 552.1085 apply in this instance. Accordingly, we find the photographs at issue
consist of sensitive crime scene images for the purposes of section 552.1085. Therefore, the
city must withhold the photographs at issue under section 552.1085(c) of the Government
Code.

We note some of the remaining information is subject to section 552.130 of the Government
Code, which provides information relating to a motor vehicle operator’s license, driver’s
license, motor vehicle title or registration, or personal identification document issued by an

Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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agency of this state or another state or country is excepted from public release.’> See Gov’t
Code § 552.130(a). The city must withhold the motor vehicle record information we have
marked under section 552.130 of the Government Code.

In summary, to the extent the city holds the requested information as an agent of the grand
jury, the city is not required to release that information in response to the instant request.
The city must withhold Exhibit C under section 552.101 of the Government Code in
conjunction with section 411.153 of the Government Code. The city must withhold Exhibit
G under section 552.101 of the Government Code in conjunction with section 414.009 of the
Government Code. The city must withhold the information we have marked and all living
public citizens’ dates of birth in the remaining information under section 552.101 of the
Government Code in conjunction with common-law privacy. The city must withhold the
photographs at issue under section 552.1085(c) of the Government Code. The city must
withhold the motor vehicle record information we have marked under section 552.130 of the
Government Code. The remaining information must be released.*

This letter ruling is limited to the particular information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Assistant Attorney General
Open Records Division

BB/eb

3The Office of the Attorney General will raise a mandatory exception on behalf of a governmental
body, but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480
(1987), 470 (1987).

“We note the information to be released contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting an attorney general decision under the Act. See Gov’t Code
§ 552.147(b).
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Ref: ID# 620148
Enc. Submitted documents

c: Requestor
(w/o enclosures)



