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September 6, 2016

Ms. Leslie Haby

Assistant Criminal District Attorney
Bexar County

101 West Nueva Street, 7" Floor
San Antonio, Texas 78205

OR2016-20029
Dear Ms. Haby:

“You ask whether certain information is subject to required public disclosure under the
Public Information Act (the “Act”), chapter 552 of the Government Code. Your request was
assigned ID# 625273.

The Bexar County Criminal District Attorney’s Office (the “district attorney’s office™)
received a request for a specific case file. You claim the submitted information is excepted
from disclosure under sections 552.101, 552.103, 552.108, and 552.130 of the Government
Code. We have considered the exceptions you claim and reviewed the submitted
information.

Initially, we note the submitted information includes a CR-3 accident report.
Section 552.101 of the Government Code excepts from disclosure “information considered
to be confidential by law, either constitutional, statutory, or by judicial decision.”
Gov’t Code § 552.101. Section 552.101 encompasses information subject to chapter 550 of
the Transportation Code. Chapter 550 requires the creation of a written report when the
accident resulted in injury to or the death of a person or damage to the property of any person
to the apparent extent of $1,000 or more. Transp. Code §§ 550.061 (operator’s accident
report), .062 (officer’s accident report). An accident report is privileged and for the
confidential use of the Texas Department of Transportation or a local governmental agency
of Texas that has use for the information for accident prevention purposes. Id. § 550.065(b).
However, a governmental entity may release an accident report in accordance with
subsections (¢) and (c-1). Transp. Code § 550.065(c), (c-1). Section 550.065(c) provides
a governmental entity shall release an accident report to a person or entity listed under this
subsection. Id. § 550.065(c).

Post Office Box 12548, Austin, Texas 78711-2548 « (512) 463-2100 » www.texasattorneygeneral.gov



Ms. Leslie Haby - Page 2

Here, the requestor is a person listed under section 550.065(c). You assert sections 552.103
and 552.108 to withhold the information atissue. We note a statutory right of access prevails
over the Act’s general exceptions to public disclosure. See, e.g., Open Records Decision
Nos. 613 at 4 (1993) (exceptions in Act cannot impinge on statutory right of access to
information), 451 (1986) (specific statutory right of access provisions overcome general
exception to disclosure under the Act). Because sections 552.103 and 552.108 are general
exceptions under the Act, the requestor’s statutory access under section 550.065(c) prevails,
and the district attorney’s office may not withhold the information under section 552.103 or
section 552.108 ofthe Government Code. You also raise section 552.101 of the Government
Code in conjunction with common-law privacy for the information at issue. However, a
statutory right of access prevails over the common law. See CenterPoint Energy Houston
Elec. LLCv. Harris County Toll Rd. Auth., 436 F.3d 541, 544 (5th Cir. 2006) (common law
controls only where there is no conflicting or controlling statutory law); Collins v. Tex Mall,
L.P., 297 S.W.3d 409, 415 (Tex. App.—Fort Worth 2009, no pet.) (statutory provision
controls and preempts common law only when statute directly conflicts with common law
principle). Accordingly, the accident report may not be withheld under section 552.101 of
the Government Code in conjunction with common-law privacy.

You also argue some of this information is subject to section 552.130 of the Government
Code. Section 552.130 excepts from disclosure information relating to a motor vehicle
operator’s license, driver’s license, motor vehicle title, or registration issued by an agency
of this state or another state or country. See Gov’t Code § 552.130(a)(1)-(2). Asnoted above
a statutory right of access prevails over the Act’s general exceptions to public disclosure.
See, e.g., ORDs 613 at 4, 451. However, because section 552.130 has its own access
provisions, we conclude section 552.130 is not a general exception under the Act. Thus, we
must address the conflict between the confidentiality provided under section 552.130 of the
Government Code and the right of access provided under section 550.065(c) of the
Transportation Code. Where information falls within both a general and a specific provision
oflaw, the specific provision prevails over the general. See Horizon/CMS Healthcare Corp.
v. Auld, 34 S.W.3d 887, 901 (Tex. 2000) (“more specific statute controls over the more
general”); Cuellar v. State, 521 S.W.2d 211 (Tex. Crim. App. 1975) (under well-established
rule of statutory construction, specific statutory provisions prevail over general ones).
Section 550.065(c) specifically provides access only to accident reports of the type at issue,
while section 552.130 generally excepts motor vehicle record information maintained in any
context. Thus, we conclude the access to accident reports provided under section 550.065(¢c)
is more specific than the general confidentiality provided under section 552.130.
Accordingly, the district attorney’s office may not withhold the motor vehicle record
information at issue under section 552.130.

You-also raise section 552.101 of the Government Code in conjunction with constitutional
privacy for the accident report. Under the Supremacy Clause of the United States
Constitution, the United States Constitution and duly-enacted federal statutes are “the
supreme law of the Land,” and states have a responsibility to enforce federal law. See U.S.
Const., art. VI, cl. 2; Howlett v. Rose, 496 U.S. 356, 367-69 (1990). As a federal law,
constitutional privacy preempts any conflicting state provisions, including section 560.065
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of the Transportation Code. See Equal Employment Opportunity Comm’nv. City of Orange,
Tex., 905 F. Supp. 381, 382 (E.D. Tex. 1995) (federal law prevails over inconsistent
provision of state law). Thus, we will address your argument under section 552.101 in
conjunction with constitutional privacy for the accident report.

Next, we note the remaining information is subject to section 552.022 of the Government
Code. Section 552.022(a) provides, in relevant part:

(a) [T]he following categories of information are public information and not
excepted from required disclosure unless made confidential under this
chapter or other law: ‘

(1) a completed report, audit, evaluation, or investigation made of,
for, or by a governmental body, except as provided by
Section 552.108].]

Gov’t Code § 552.022(a)(1). The remaining information consists of a completed
investigation that is subject to subsection 552.022(a)(1). The district attorney’s office must
release the remaining information pursuant to subsection 552.022(a)(1) unless it is excepted
from disclosure under section 552.108 of the Government Code or expressly made
confidential under the Act or other law. Although you raise section 552.103 of the
Government Code for the remaining information, this section is a discretionary exception to
disclosure and does not make information confidential under the Act. See Dallas Area Rapid
Transit v. Dallas Morning News, 4 S.W.3d 469, 475-76 (Tex. App.—Dallas 1999, no pet.)
(governmental body may waive Gov’t Code § 552.103); Open Records Decision Nos. 665
at2 n.5 (2000) (discretionary exceptions generally), 663 at 5 (1999) (waiver of discretionary
exceptions). Therefore, none of the information subject to subsection 552.022(a)(1) may be
withheld under section 552.103 of the Government Code. However, we will consider your
argument under section 552.108 of the Government Code. See Gov’t Code § 552.022(a)(1).
You also argue some of the information is subject to sections 552.101 and 552.130 of the
Government Code. Because sections 552.101 and 552.130 make information confidential
under the Act, we will address the applicability of these sections to the remaining
information.

Section 552.108 of the Government Code states, in pertinent part, the following:
(a) Information held by a law enforcement agency or prosecutor that deals

with the detection, investigation, or prosecution of crime [is excepted from
required public disclosure] if:

(4) it is information that:
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(A) is prepared by an attorney representing the state in
anticipation of or in the course of preparing for criminal
litigation; or '

(B) reflects the mental impressions or legal reasoning of an
attorney representing the state.

Id. § 552.108(a)(4). Section 552.108(a)(4) protects information prepared by an attorney
representing the state or information that reflects the mental impressions or legal reasoning
of an attorney representing the state.. A governmental body claiming an exception to
disclosure under section 552.108(2)(4) must reasonably explain how and why this exception
is applicable to the information at issue. See id. §§ 552.108, .301(e)(1)(A); see also Ex parte
Pruitt, 551 S.W.2d 706 (Tex. 1977). You argue some of the remaining information consists
of internal notations or records prepared by an attorney representing the state or consists of
the mental impressions or legal reasoning of an attorney representing the state. Based on
your representations and our review, we agree section 552.108(a)(4) is applicable to the
information atissue. Accordingly, the district attorney’s office may withhold the information
we marked under section 552.108(a)(4).!

Section 552.101 also encompasses the federal Driver’s Privacy Protection Act of 1994 (the
“DPPA™), section 2721 oftitle 18 of the United States Code. Section 2721 provides, in part,
the following:

(a) In general — A State department of motor vehicles, and any officer,
employee, or contractor thereof, shall not knowingly disclose or otherwise
make available to any person or entity:

(1) personal information, as defined in 18 U.S.C. 2725(3), about any
individual obtained by the department in connection with a motor
vehicle record, except as provided in subsection (b) of this section; or

(2) highly restricted personal information, as defined in 18
U.S.C. 2725(4), about any individual obtained by the department in
connection with a motor vehicle record, without the express consent
of the person to whom such information applies, except uses
permitted in subsections (b)(1), (b)(4), (b)(6), and (b)(9)[.]

(b) Permissible uses.—Personal information referred to in
subsection (a) . . . and, subject to subsection (2)(2), may be disclosed as
follows:

'As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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(1) For use by any government agency . . . in carrying out its
functions.

(c) Resale or redisclosure.—An authorized recipient of personal information
(except a recipient under subsection (b)(11) or (12)) may resell or redisclose
the information only for a use permitted under subsection (b) (but not for uses
under subsection (b)(11) or (12)). ... Any authorized recipient (except a
recipient under subsection (b)(11)) that resells or rediscloses personal
information covered by this chapter must keep for a period of 5 years records
identifying each person or entity that receives information and the permitted
purpose for which the information will be used and must make such records
available to the motor vehicle department upon request.

18 U.S.C. §2721(a), (b)(1), (c). Section 2721(a) is applicable to state departments of motor
vehicles. See id § 2721(a). Pursuant to section 2721(b), personal information may be
disclosed to certain entities by a state department of motor vehicles. See id. § 2721(b).
However, we find the district attorney’s office is not a state department of motor vehicles.
Furthermore, we find the district attorney’s office does not assert it received the information
at issue from a state department of motor vehicles. Therefore, the district attorney’s office
has failed to demonstrate any of the remaining information is subject to section 2721(a) of
the DPPA. Accordingly, the district attorney’s office may not withhold any of the remaining
information under section 552.101 of the Government Code on that basis.

Section 552.101 also encompasses section 730.004 of the Transportation Code, which
provides, “[n]otwithstanding any other provision of law to the contrary, including
chapter 552, Government Code, except as provided by sections 730.005-730.007, an agency
may not disclose personal information about any person obtained by the agency in connection
with a motor vehicle record.” Transp. Code § 730.004. Section 730.004 applies only to an
“agency” that compiles or maintains motor vehicle records. See id. § 730.003(1). Youhave
not established the district attorney’s office compiles or maintains motor vehicle records for
purposes of chapter 730; therefore, section 730.004 does not apply to the district attorney’s
office, and the district attorney’s office may not withhold any of the submitted information
under section 552.101 on that basis.

Section 552.101 also encompasses section 411.083 of the Government Code, which pertains
to criminal history record information (“CHRI”). CHRI generated by the National Crime
Information Center (“NCIC”) or by the Texas Crime Information Center is confidential under
federal and state law. CHRI means “information collected about a person by a criminal
justice agency that consists of identifiable descriptions and notations of arrests, detentions,
indictments, informations, and other formal criminal charges and their dispositions.” Gov’t
Code §411.082(2). Title 28, part 20 of the Code of Federal Regulations governs the release
of CHRI obtained from the NCIC network or other states. See 28 C.F.R. § 20.21. The
federal regulations allow each state to follow its individual law with respect to CHRI it
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generates. Open Records Decision No. 565 at 7 (1990); see generally Gov’t Code ch. 411
subch. F. Section 411.083 of the Government Code deems confidential CHRI the Texas
Department of Public Safety (“DPS”) maintains, except DPS may disseminate this
information as provided in chapter 411, subchapter F or subchapter E-1, of the Government
Code. See Gov’t Code § 411.083. Sections 411.083(b)(1) and 411.089(a) authorize a
criminal justice agency to obtain CHRI; however, a criminal justice agency may not release
CHRI except to another criminal justice agency for a criminal justice purpose. Id.
§ 411.089(b)(1). Thus, any CHRI obtained from DPS or any other criminal justice agency
must be withheld under section 552.101 of the Government Code in conjunction with
Government Code chapter 411. Upon review, we find the information we have marked
consists of CHRI the district attorney’s office must withhold under section 552.101 in
conjunction with section 411.083 of the Government Code.> However, we find you have
failed to demonstrate the remaining information at issue consists of CHRI for
section 411.083 purposes. Accordingly, no portion of the remaining information may be
withheld under section 552.101 in conjunction with section 411.083.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy, which protects information that is (1) highly intimate or embarrassing, the
publication of which would be highly objectionable to a reasonable person, and (2) not of
legitimate concern to the public. Indus. Found v. Tex. Indus. Accident Bd., 540
S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law privacy,
both prongs of this test must be satisfied. Id at 681-82. Types of information
considered intimate and embarrassing by the Texas Supreme Court are delineated in
Industrial Foundation. Id. at 683. This office has also concluded some kinds of medical
" information are generally highly intimate or embarrassing. See Open Records Decision
No. 455 (1987). Additionally, under the common-law right of privacy, an individual has a
right to be free from the publicizing of private affairs in which the public has no legitimate
concern. Indus. Found., 540 S.W. 2d at 682. In considering whether a public citizen’s date
of birth is private, the Third Court of Appeals looked to the supreme court’s rationale in
Texas Comptroller of Public Accounts v. Attorney General of Texas, 354 S.W.3d 336
(Tex. 2010). Paxtonv. City of Dallas, No. 03-13-00546-CV, 2015 WL 3394061, at *3 (Tex.
App.—Austin May 22, 2015, pet. denied) (mem. op.). The supreme court concluded public
employees’ dates of birth are private under section 552.102 of the Government Code because
the employees’ privacy interest substantially outweighed the negligible public interest in
disclosure.® Texas Comptroller, 354 S.W.3d at 347-48. Based on Texas Comptroller, the
court of appeals concluded the privacy rights of public employees apply equally to public
citizens, and thus, public citizens’ dates of birth are also protected by common-law privacy
pursuant to section 552.101. City of Dallas, 2015 WL 3394061, at *3. Additionally, a
compilation of an individual’s criminal history is highly embarrassing information, the

2As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.

3Section 552.102(a) excepts from disclosure “information in a personnel file, the disclosure of which
would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code § 552.102(a).
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publication of which would be highly objectionable to a reasonable person. Cf. U.S. Dep’t
of Justice v. Reporters Comm. for Freedom of the Press, 489 U.S. 749, 764 (1989) (finding
significant privacy interest in compilation of individual’s criminal history by recognizing
distinction between public records found in courthouse files and local police stations and
compiled summary of criminal history information). Furthermore, we find a compilation of
aprivate citizen’s criminal history is generally not of legitimate concern to the public. Upon
review, we find some of the remaining information satisfies the standard articulated by the
Texas Supreme Court in Industrial Foundation. Accordingly, the district attorney’s office
must withhold the information we have marked under section 552.101 of the Government
Code in conjunction with common-law privacy. However, you have failed to demonstrate
any of the remaining information is highly intimate or embarrassing and not of legitimate
concern to the public. Therefore, the district attorney’s office may not withhold any of the
remaining information under section 552.101 in conjunction with common-law privacy.

Section 552.101 of the Government Code also encompasses the doctrine of constitutional
privacy. Constitutional privacy consists of two interrelated types of privacy: (1) the right
to make certain kinds of decisions independently, and (2) an individual’s interest in avoiding
disclosure of personal matters. ORD 455 at 4. The first type protects an individual’s
autonomy within “zones of privacy” which include matters related to marriage, procreation,
contraception, family relationships, and child rearing and education. 7d. The second type
of constitutional privacy requires a balancing between the individual’s privacy interests and
the public’s need to know information of public concern. Id. The scope of information
protected is narrower than that under the common law doctrine of privacy; the information
must concern the “most intimate aspects of human affairs.” Id. at 5 (citing Ramie v. City of
Hedwig Village, Texas, 765 F.2d 490 (5th Cir. 1985)). After review of the remaining
information, we find you have failed to demonstrate how any portion of the remaining
information falls within the zones of privacy or implicates an individual’s privacy interests
for purposes of constitutional privacy. Therefore, the district attorney’s office may not
withhold any of the remaining information under section 552.101 on the basis of
constitutional privacy. '

As noted above, section 552.130 of the Government Code provides information relating to
a motor vehicle operator’s license, driver’s license, motor vehicle title or registration, or
personal identification document issued by an agency of this state or another state or country
is excepted from public release. See Gov’t Code § 552.130(a). Portions of the submitted
video recordings contain information subject to section 552.130. You state the district
attorney’s office lacks the technical capability to redact this information from the recordings.
Therefore, we conclude the district attorney’s office must withhold the submitted video
recordings in their entireties under section 552.130 of the Government Code. Furthermore,
we find portions of the remaining information consist of motor vehicle record information.
Accordingly, the district attorney’s office also must withhold the motor vehicle record
information we have marked under section 552.130 of the Government Code.

*As our ruling is dispositive, we need not address your remaining arguments against disclosure of this
information.
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In summary, the district attorney’s office must release the CR-3 accident report in accordance
with section 550.065(c) of the Transportation Code. The district attorney’s office may
withhold the information we marked under section 552.108(a)(4) of the Government Code.
The district attorney’s office must withhold the information we marked under
section 552.101 of the Government Code in conjunction with section 411.083 of the
Government Code. The district attorney’s office must withhold the information we marked
under section 552.101 in conjunction with common-law privacy. The district attorney’s
office must withhold the information we marked, and the submitted video recordings in their
entireties under section 552.130 of the Government Code. The district attorney’s office must
release the remaining information.’

This letter ruling is limited to the particul‘ar information at issue in this request and limited
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other information or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For more information concerning those rights
and responsibilities, please visit our website at http://www.texasattorneygeneral.gov/open/
orl_ruling_info.shtml, or call the Office of the Attorney General’s Open Government
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for
providing public information under the Act may be directed to the Office of the Attorney
General, toll free, at (888) 672-6787.

Sincerely,

Philley
Adsistant Attorney Genera

Open Records Divisi

AP/eb
Ref: ID# 625273
Enc. Submitted documents

c: Requestor
(w/0 enclosures)

SWe note the information being released contains social security numbers. Section 552.147(b) of the
Government Code authorizes a governmental body to redact a living person’s social security number from
public release without the necessity of requesting a decision from this office. See Gov’t Code § 552.147(b).



