
KEN PAXTON 
ATTORN EY GENERA L OF T EX AS 

September 7, 2016 

Mr. Jim Dudley 
Counsel for the City of Comanche 
Woodley & Dudley 
P.O. Box 99 
Comanche, Texas 76442 

Dear Mr. Dudley: 

OR2016-20201 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 625377. 

The Comanche Police Department (the "department"), which you represent, received a 
request for all records related to a specified motor vehicle accident. You claim the submitted 
information is excepted from disclosure under section 552.108 of the Government Code. We 
have considered the exception you claim and reviewed the submitted information. 

Initially, we must address the department's obligations under section 552.301 of the 
Government Code, which prescribes the procedures a governmental body must follow in 
asking this office to decide whether requested information is excepted from public 
disclosure. See Gov't Code§ 552.301. Pursuant to section 552.301(e) of the Government 
Code, a governmental body must submit to this office within fifteen business days of 
receiving an open records request (1) written comments stating the reasons why the stated 
exceptions apply that would allow the information to be withheld, (2) a copy of the written 
request for information, (3) a signed statement or sufficient evidence showing the date the 
governmental body received the written request, and ( 4) a copy of the specific information 
requested or representative samples, labeled to indicate which exceptions apply to which 
parts of the documents. See id. § 552.301(e). The department received the request for 
information on June 16, 2016. We understand the department was closed on July 4, 2015 
in observance of Independence Day. We note this office does not count holidays for 
purposes of calculating a governmental body's deadlines under the Act. You do not inform 
us the department was closed for any other business days between June 16, 2016 and 
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July 8, 2016. Accordingly, you were required to provide the information required by 
section 552.301(e) by July 8, 2016. However, the envelope in which the department 
provided acopyofthewrittenrequestforinformation, as required by section 552.30l(e), was 
postmarked July 11, 2016. See id. § 552.308(a)(l) (describing rules for calculating 
submission dates of documents sent via first class United States mail, common or contract 
carrier, or interagency mail). Accordingly, we conclude the department failed to comply with 
the procedural requirements mandated by section 552.301 of the Government Code. 

Pursuant to section 552.302 of the Government Code, a governmental body's failure to 
comply with the procedural requirements of section 552.301 results in the legal presumption 
that the requested information is public and must be released unless there is a compelling 
reason to withhold the information from disclosure. See id. § 552.302; Simmons v. 
Kuzmich, 166 S.W.3d 342 (Tex. App.-Fort Worth 2005, no pet.); Hancockv. State Bd. of 
Ins., 797 S.W.2d 379, 381-82 (Tex. App.-Austin 1990, no writ); see also Open Records 
Decision No. 630 (1994). Generally, a governmental body may demonstrate a compelling 
reason to withhold information by showing that the information is made confidential by 
another source oflaw or affects third-party interests. See ORD 630. The department claims 
section 552.108 of the Government Code for the submitted information. However, 
section 552.108 is discretionary in nature and serves to protect a governmental body's 
interests and may be waived. Consequently, section 552.108 does not constitute a 
compelling reason to withhold information. See Gov't Code § 552.007; Open Records 
Decision No. 177 (1977) (governmental body may waive statutory predecessor to 
section 552.108); see also Open Records Decision Nos. 665 at 2 n.5 (2000) (discretionary 
exceptions generally), 663 at 5 (1999) (waiver of discretionary exceptions). Accordingly, 
no portion of the submitted information may be withheld under section 552.108 of the 
Government Code. However, because sections 552.101, 552.130, and 552.136 make 
information confidential, they can provide compelling reasons to overcome the presumption 
of openness. 1 Therefore, we will address the applicability of these exceptions to the 
submitted information. 

Section 550.065 of the Transportation Code applies to a written report of an accident 
required under section 550.061, 550.062, or 601.004. Transp. Code § 550.065(a)(l). 
Chapter 550 requires the creation of a written report when the accident resulted in injury to 
or the death of a person or damage to the property of any person to the apparent extent of 
$1,000 or more. Transp. Code §§ 550.061 (operator's accident report), .062 (officer's 
accident report). An accident report is privileged and for the confidential use of the Texas 
Department of Transportation or a local governmental agency of Texas that has use for the 
information for accident prevention purposes. Id. § 550.065(b). However, a governmental 
entity may release an accident report in accordance with subsections ( c) and ( c-·l ). Transp. 

1 The Office of the Attorney General wi 11 raise mandatory exceptions on behalf of a governmental body, 
but ordinarily will not raise other exceptions. See Open Records Decision Nos. 481 (1987), 480 (1987), 470 
(1987). 
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Code§ 550.065(c), (c-1). Section 550.065(c) provides a governmental entity shall release 
an accident report to a person or entity listed under this subsection. Id. § 550.065(c). 

The submitted information contains a CR-3 Peace Officer's Crash Report. We note the 
requestor is a person listed under section 550.065(c). Accordingly, the department must 
release the accident report to the requestor pursuant to section 550.065(c). 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. This section encompasses information protected by other statutes. We note the 
submitted information contains sex offender registration information subject to 
article 62.005(b) of the Code of Criminal Procedure. Article 62.051 of the Code of Criminal 
Procedure requires a sex offender registrant to provide the following information for the 
Texas Department of Public Safety sex offender registration database: the person's full 
name; date of birth; sex; race; height: weight; eye color; hair color; social security number; 
driver's license number; shoe size; home address; each alias; home, work, or cellular 
telephone number; a recent color photograph, or if possible, an electronic image of the 
person; a complete set of fingerprints; the type of offense the person was convicted of; the 
age of the victim; the date of conviction; the punishment received; an indication as to 
whether the person is discharged, paroled, or released on juvenile probation, community 
supervision, or mandatory supervision; an indication of each license, as defined by 
article 62.00S(g), that is held or sought by the person; an indication as to whether the person 
is or will be employed, carrying on a vocation, or a student at a particular public or private 
institution of higher education in this state or another state, and the name and address of that 
institution; the identification of any online identifier established or used by the person; and 
any other information required by the department. See Crim. Proc. Code art. 62.051 ( c ). This 
information is public information with the exception of the person's social security number; 
driver's license number; home, work, or cellular telephone number; the identification of any 
online identifier established or used by the person; all information required by the Texas 
Department of Public Safety outside of the enumerated categories of information including 
any information regarding an employer's name, address, or telephone number; and any 
information that would identify the victim of the offense for which the person is subject to 
registration. See id. art. 62.005(b). Thus, pursuant to section 552.101 of the Government 
Code, the department must withhold or release the information subject to article 62.005 of 
the Code of Criminal Procedure, which we have marked, in accordance with 
article 62.005(b) of the Code of Criminal Procedure. 

Section 552.101 of the Government Code also encompasses chapter 411 of the Government 
Code, which makes confidential criminal history record information ("CHRI") generated by 
the National Crime Information Center or by the Texas Crime Information Center. See Gov't 
Code§ 411.083(a). Title 28, part 20 of the Code of Federal Regulations governs the release 
of CHRI that states obtain from the federal government or other states. Open Records 
Decision No. 565 (1990). The federal regulations allow each state to follow its individual 
laws with respect to the CHRI it generates. See id. Section 411.083 of the Government 
Code deems confidential CHRI that the Department of Public Safety ("DPS") maintains, 
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except that DPS may disseminate this information as provided in chapter 411, subchapter E-1 
or subchapter F of the Government Code. See Gov't Code § 411.083. 
Sections 41 l.083(b)(l) and 41 l.089(a) authorize a criminal justice agency to obtain CHRI; 
however, a criminal justice agency may not release CHRI except to another criminal justice 
agency for a criminal justice purpose. Id. § 4 l l.089(b )(1 ). Other entities specified in 
chapter 411 of the Government Code are entitled to obtain CHRI from DPS or another 
criminal justice agency; however, those entities may not release CHRI except as provided 
by chapter 411. See generally id.§§ 411.090-.127. Thus, any CHRI obtained from DPS or 
any other criminal justice agency must be withheld under section 552.101 in conjunction 
with chapter 411, subchapter E-1 or subchapter F of the Government Code. Upon review, 
we find the department must withhold the CHRI we have marked under section 552.101 of 
the Government Code in conjunction with section 411.083 of the Government Code and 
federal law. 

Section 552.101 of the Government Code also encompasses common-law privacy, which 
protects information that is (1) highly intimate or embarrassing, the publication of which 
would be highly objectionable to a reasonable person and (2) not oflegitimate concern to the 
public. Indus. Found. v. Tex. Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976). To 
demonstrate the applicability of common-law privacy, both prongs of this test must be 
demonstrated. See id. at 681-82. Types ofinformation considered intimate and embarrassing 
by the Texas Supreme Court are delineated in Industrial Foundation . Id. at 683. 
Additionally, this office has concluded some kinds of medical information are generally 
highly intimate or embarrassing. See Open Records Decision No. 455 (1987). In considering 
whether a public citizen's date of birth is private, the Third Court of Appeals looked to the 
supreme court's rationale in Texas Comptroller of Public Accounts v. Attorney General of 
Texas, 354 S.W.3d 336 (Tex. 2010). Paxton v. City of Dallas, No. 03-13-00546-CV, 2015 
WL 3394061, at *3 (Tex. App.-Austin May 22, 2015, pet. denied) (mem. op.). The 
supreme court concluded public employees' dates of birth are private under section 552.102 
of the Government Code because the employees' privacy interest substantially outweighed 
the negligible public interest in disclosure. 2 Texas Comptroller, 354 S.W.3d at 347-48. 
Based on Texas Comptroller, the court of appeals concluded the privacy rights of public 
employees apply equally to public citizens, and thus, public citizens' dates of birth are also 
protected by common-law privacy pursuant to section 552.101. City of Dallas, 2015 
WL 3394061, at *3. However, because privacy is a personal right that lapses at death, the 
common-law right to privacy does not encompass information that relates only to a deceased 
individual. See Moore v. Charles B. Pierce Film Enters., Inc., 589 S.W.2d 489, 491 (Tex. 
Civ. App.-Texarkana 1979, writ ref d n.r.e.); see also Open Records Decision No. 272 at 1 
(1981) (privacy rights lapse upon death). Accordingly, information pertaining to a deceased 
individual may not be withheld on common-law privacy grounds. 

2Section 552.102(a) excepts from disclosure " information in a personnel file, the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy." Gov't Code§ 552.102(a). 
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Upon review, we find some of the remaining information satisfies the standard articulated 
by the Texas Supreme Court in Industrial Foundation. Accordingly, the department must 
withhold the dates of birth ofliving individuals and the information we have marked under 
section 552.101 of the Government Code in conjunction with common-law privacy. 

Section 552.101 of the Government Code also encompasses the constitutional right to 
privacy. Constitutional privacy protects two kinds of interests. See Whalen v. Roe, 429 
U.S.589, 599-600 (1977); Open Records Decision Nos. 600 at 3-5 (1992), 478 at 4 
(1987), 455 at 3-7. The first is the interest in independence in making certain important 
decisions related to the "zones of privacy," pertaining to marriage, procreation, 
contraception, family relationships, and child rearing and education, that have been 
recognized by the United States Supreme Court. See Fadjo v. Coon, 633 F.2d 1172 (51

h 

Cir. 1981); ORD 455 at 3-7. The second constitutionally protected privacy interest is in 
freedom from public disclosure of certain personal matters. See Ramie v. City of Hedwig 
Village, Tex., 765 F.2d 490 (5th Cir.1985); ORD 455 at 6-7. This aspect of constitutional 
privacy balances the individual's privacy interest against the public's interest in the 
information. See ORD 455 at 7. Constitutional privacy under section 552.101 is reserved 
for "the most intimate aspects of human affairs." Id. at 8 (quoting Ramie, 765 F.2d at 492). 
We note the right to privacy is a personal right that lapses at death and therefore may not be 
asserted solely on behalf of a deceased individual. See Moore, 589 S.W.2dat491; ORD 272 
at 1. However, the United States Supreme Court has determined that surviving family 
members can have a privacy interest in information relating to their deceased relatives. See 
Nat'! Archives & Records Admin. v. Favish, 541 U.S. 157 (2004). In this instance, the 
decedent's next of kin informs us she objects to the release of portions of the remaining 
information. After reviewing the submitted comments and the information at issue, we find 
the family's privacy interest in the information at issue outweighs the public's interest in the 
disclosure of this information. Therefore, we find the department must withhold the 
information we have marked under section 552.101 of the Government Code in conjunction 
with constitutional privacy and the holding in Favish. 

Section 552.130 of the Government Code provides information relating to a motor vehicle 
operator's license, driver's license, motor vehicle title or registration, or personal 
identification document issued by an agency of this state or another state or country is 
excepted from public release. See Gov't Code § 552.130. As noted above, the right of 
privacy lapses at death. See Moore, 589 S.W.2d at 491; see also Attorney General Opinions 
JM-229, H-917; ORD 272. Therefore, motor vehicle record information that pertains solely 
to a deceased individual may not be withheld under section 552.130. The department must 
withhold the motor vehicle information we have marked under section 552.130 of the 
Government Code. 

Section 552.136(b) of the Government Code provides, "[n]otwithstanding any other 
provision of [the Act], a credit card, debit card, charge card, or access device number that is 
collected, assembled, or maintained by or for a governmental body is confidential." Gov't 
Code§ 552.136(b); see id.§ 552.136(a) (defining "access device"). Thus, the department 
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must withhold the information we have marked under section 552.136 of the Government 
Code. 

In summary, pursuant to section 552.101 of the Government Code, the department must 
withhold or release the information subject to article 62.005 of the Code of Criminal 
Procedure, which we have marked, in accordance with article 62.005(b) of the Code of 
Criminal Procedure. The department must withhold the CHRI we have marked under 
section 552.101 of the Government Code in conjunction with section 411.083 of the 
Government Code and federal law. The department must withhold the dates of birth of 
living individuals and the information we have marked under section 552.101 of the 
Government Code in conjunction with common-law privacy. The department must withhold 
the information we have marked under section 552.101 of the Government Code in 
conjunction with constitutional privacy and the holding in Favish. The department must 
withhold the information we have marked under section 552.130 and section 552.136 of the 
Government Code. The department must release the remaining information. 

This letter ruling is limited to the particular information at issue in this request and limited 
to the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the requestor. For more information concerning those rights 
and responsibilities, please visit our website at http: //www.texasattornevgeneral.gov/open/ 
orl ruling info.shtml, or call the Office of the Attorney General's Open Government 
Hotline, toll free, at (877) 673-6839. Questions concerning the allowable charges for 
providing public information under the Act may be directed to the Office of the Attorney 
General, toll free, at (888) 672-6787. 

Sincerely, 

<1 -C/ 
T / , . I 
Joseph Be e 
Assistant Attorney General 
Open Records Division 

JB/som 

Ref: ID# 6253 77 

Enc. Submitted documents 

c: Requestor 
(w/o enclosures) 


