
September 7, 2016 

Mr. Jonathan L. Almanza 
Assistant District Attorney 

KEN PAXTON 
ATTORNEY GENERAL OF TEXAS 

Hidalgo County Criminal District Attorney's Office 
100 North Closner, Room 303 
Edinburg, Texas 78539 

Dear Mr. Almanza: 

OR2016-20221 

You ask whether certain information is subject to required public disclosure under the 
Public Information Act (the "Act"), chapter 552 of the Government Code. Your request was 
assigned ID# 625690 (PIR No. 2016-0081-DA. SO). 

The Hidalgo County Sheriff's Office (the "sheriff's office") received a request for all 
photographs and video recordings from any jailer classes at the sheriff's office's training 
academy from January 1, 2016, to the date of the request. You claim the submitted 
information is excepted from disclosure under sections 552.101 and 552.108 of the 
Government Code. We have considered the exceptions you claim and reviewed the submitted 
representative sample of information. 1 

Initially, we note the information we have marked is not responsive to the instant request 
because it does not consist of the requested photographs or video recordings. This ruling 

1We assume the "representative sample" ofrecords submitted to this office is truly representative of 
the requested records as a whole. See Open Records Decision Nos. 499 (1988), 497 (1988). This open 
records letter does not reach, and therefore does not authorize the withholding of, any other requested records 
to the extent that those records contain substantially different types of information than that submitted to this 
office. 
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does not address the public availability of non-responsive information, and the sheriff's office 
is not required to release non-responsive information in response to this request. 2 

Section 552.108(a) of the Government Code excepts from disclosure "[i]nformation held by 
a law enforcement agency or prosecutor that deals with the detection, investigation, or 
prosecution of crime ... if: (1) release of the information would interfere with the detection, 
investigation, or prosecution of crime[.]" Gov't Code § 552.108(a)(l). A governmental 
body claiming section 5 5 2.108( a)( 1) must explain how and why the release of the information 
at issue would interfere with law enforcement. See id §§ 552.108(a)(l), .30l(e)(l)(A); 
see also Ex parte Pruitt, 551 S.W.2d 706, 710 (Tex. 1977). However, section 552.108 is 
generally not applicable to records of an internal affairs investigation that is purely 
administrative in nature and does not involve the criminal investigation or prosecution 
of alleged misconduct. See, e.g., Morales v. Ellen, 840 S.W.2d 519, 526 
(Tex. App.-El Paso 1992, writ denied) (statutory predecessor to section 552.108 not 
applicable to internal investigation that did not result in criminal investigation or prosecution); 
see also City of Fort Worth v. Cornyn, 86 S.W.3d 320, 329 (Tex. App.-Austin 2002, 
no pet.) (section 552.108 generally not applicable to law enforcement agency's personnel 
records); Open Records Decision No. 350 at 3-4 (1982). The responsive information in 
Exhibits B and C consists of internal administrative records. Although you state this 
information pertains to an investigation that is ongoing and may result in potential 
prosecution, you have not informed us of an active criminal investigation or prosecution that 
has resulted from the internal affairs investigation. Thus, upon review, we find you have 
failed to demonstrate the applicability of section 552.108( a)(l) to the responsive information 
in Exhibits B and C and may not withhold the information at issue on that basis. 

Section 552.101 of the Government Code excepts from disclosure "information considered 
to be confidential by law, either constitutional, statutory, or by judicial decision." Gov't Code 
§ 552.101. Section 552.101 encompasses the Medical Practice Act ("MP A"), subtitle B of 
title 3 of the Occupations Code, which governs release of medical records. Section 159.002 
of the MPA provides, in relevant part: 

(a) A communication between a physician and a patient, relative to or in 
connection with any professional services as a physician to the patient, is 
confidential and privileged and may not be disclosed except as provided by 
this chapter. 

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient by 
a physician that is created or maintained by a physician is confidential and 
privileged and may not be disclosed except as provided by this chapter. 

2 As we are able to make this determination, we need not address your arguments against disclosure 
of this information. 
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( c) A person who receives information from a confidential communication or 
record as described by this chapter, other than a person listed in 
Section 159.004 who is acting on the patient's behalf, may not disclose the 
information except to the extent that disclosure is consistent with the 
authorized purposes for which the information was first obtained. 

Occ. Code§ 159.002(a)-(c). Information that is subject to the :MPA includes both medical 
records and information obtained from those medical records. See id. §§ 159.002, .004; 
Open Records Decision No. 598 (1991). This office has concluded the protection afforded 
by section 159.002 extends only to records created by either a physician or someone under 
the supervision of a physician. See Open Records Decision Nos. 487 ( 1987), 3 70 ( 1983 ), 343 
(1982). Upon review, we find you have not demonstrated any of the responsive information 
is confidential under the :MP A. Therefore, the sheriff's office may not withhold any of the 
responsive information under section 552.101 of the Government Code on that basis. 

Section 552.101 also encompasses the doctrines of common-law privacy and constitutional 
privacy. Common-law privacy protects information that is ( 1) highly intimate or 
embarrassing, the publication of which would be highly objectionable to a reasonable person, 
and (2) not of legitimate concern to the public. Indus. Found. v. Tex. Indus. Accident 
Bd., 540 S.W.2d 668, 685 (Tex. 1976). To demonstrate the applicability of common-law 
privacy, both prongs of this test must be satisfied. Id. at 681-82. The types of information 
considered intimate and embarrassing by the Texas Supreme Court are delineated in 
Industrial Foundation. Id. at 683. 

Constitutional privacy consists of two interrelated types of privacy: (1) the right to make 
certain kinds of decisions independently and (2) an individual's interest in avoiding disclosure 
of personal matters. See Whalen v. Roe, 429 U.S. 589, 599-600 (1977); Open Records 
Decision Nos. 600 at 3-5 (1992), 478 at 4 (1987), 455 at 3-7. The first type protects an 
individual's autonomy within "zones of privacy" which include matters related to marriage, 
procreation, contraception, family relationships, and child rearing and education. ORR 455 
at 4. The second type of constitutional privacy requires a balancing between the individual's 
privacy interests and the public's need to know information of public concern. Id. The scope 
of information protected is narrower than that under the common-law doctrine of privacy; 
constitutional privacy under section 552.101 is reserved for "the most intimate aspects of 
human affairs." Id. at 5 (quoting Ramie v. City of Hedwig Village, Tex., 765 F.2d 490 (5th 
Cir. 1985)). 

Upon review, we find the sheriff's office has failed to demonstrate any of the information at 
issue is highly intimate or embarrassing and a matter of no legitimate public interest. 
Therefore, no portion of the responsive information may be withheld under section 552.101 
in conjunction with common-law privacy. Furthermore, we find the sheriff's office has failed 
to demonstrate any of the information at issue falls within the constitutional zones of privacy 
or implicates an individual's privacy interests for purposes of constitutional privacy. 
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Therefore, none of the responsive information may be withheld under section 552.101 in 
conjunction with constitutional privacy. As no further exceptions to disclosure have been 
raised, the sheriff's office must release the responsive information. 

This letter ruling is limited to the particular information at issue in this request and limited to 
the facts as presented to us; therefore, this ruling must not be relied upon as a previous 
determination regarding any other information or any other circumstances. 

This ruling triggers important deadlines regarding the rights and responsibilities of the 
governmental body and of the request or. For more information concerning those rights 
and responsibilities, please visit our website at http://¥.'W\N'.texasattorneygeneral.gov/open/ 
orl ruling info. shtml, or call the Office of the Attorney General's Open Government Hotline, 
toll free, at (877) 673-683 9. Questions concerning the allowable charges for providing public 
information under the Act may be directed to the Office of the Attorney General, toll free, at 
(888) 672-6787. 

Sincerely, 

~r 
Meredith L. Coffman 
Assistant Attorney General 
Open Records Division 

MLC/bhf 

Ref: ID# 625690 

Enc. Submitted documents 

c: Request or 
(w/o enclosures) 


