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Dear Sirs ' Opinion No. 005
_ Res Liability of motor oarrier for
tax and plate fees durimg time his
oertificate in litign:tion. R

Yo are inm receipt of your requeat for an opinion ‘comoerning the follow-
ing factss On Maroch 29, 1934, the Railroad Commission pesied an order grant-
ing to Wald Transfer and Storage Company, Imqe, & cdmmon carrier motor oarrier
certificate, Om the 2lst day thereafter a motion for rée=hearing wes filed by
same party in the proceeding, amd on Dedember 19, 1934 “the Commission passed’

aq order setting aside the order of March 29, 1934. Wald Transfer and Storage
cumpo.::y, Ince, has successfully maintained a suit upholding the issusmce of
the certifioate on March 29, 1954, and declaring invalid the order of Decem=
ber 19, 1934, Smith v. Wald Tmsfer & Storage Co., 97 SJW. (2d) 991, error
disiissede During the pamndency of GThe suit, e temporary injumction protected
‘Wald Transfer and Storage Compamy, Inc., fram 'bhe 1n'berferenco of the Commisg-
sions You ask ‘the following ‘questions .

"If the Commission issues a permit upon the original order referred to
herein, should the applicant be required to pay tex and plate fees for the
years he has beem operating under am injunction, simce the issuance of said
order, or should we only collect for the period from date of the pemmit to
be issued tothe end of the currenmt fisca}. yoar, as is the usual-custom when
a permit is issued?" ‘ ‘

Article 911b, Sec. 17(-.) reads in part s followss

*#For the purpose of defnying the expemse of administering this Aot, every -
common carrier motor oarrier now regularly operatimg, or which shall here~
after regulsrly operate in this State, shall at the time of the issuance of
. a certificate of convenience and necessity, umless otherwise provided ” herew
in, and swnually thereaf'ter, on or betwesn September lst and September 15th
of each calemdar year, pay s speclal fee of Tem ($10.00) Dollars, for each
motor propelled vehicle opersted or to be opsrated by such motor carrier in

the carriage of propertys If the certificate of convemiemce and necessity
herein reférred to is issusd after the month of September of eaay year, the
fee paid shall be prorated to the remainimg portiom of the yesar emding
August 31st following, but im no case less than one-fourth (1/4) the snaual
£80s o o o
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Article 911b, Sece 17(c) reads as follows:

A1l fees except the fee provided in Section 5 of this Act accruing under
the temms of this Act shall be payadble to the State Treasury at Austin and
credited to a fund to be known and designated as the 'Motor Carrier Fund,!
which fund is appropriated for the purpose of carrying out the tems of
this Act, and out of which all warrants and expenditures necessary in ad-
ministering and enforcing this Act shall be paid."

Article 91llb, Sece. 18, reads in part as followss

"It shall be unlawful for any motor ocarrier as hereinbefore defined to opir-
ate any motor wvehicle within this Sitate umless there shall be displayed end
firmiy fixed upon the front and rear of such vehicle an identification plate
%o be furnished by the Commissione o o o It shall be the duly of the Commis-
sion to provide these plates and each motor vehicle operating in this State
shell display such plates as soon as the same are received and such pletes
shall be issued amnuelly thereafter and attached to each motor wvehicle not
later than September lst of each year, or as socomr thereafter as possible.
The Commission shall be authorized to ocollect fram the applicant a fee of
One (§1.00) Dollar, for each pair of plates so issued, and all fees for such
"plates shall be. deposited in the State Traa.sury to 'I:he eredlt of the ‘Motor
Carrier Funde* .. —

_ It devaloped in the law sult above referred to that on March 29,
1934, a valid and enforoeable order, one t hat has never been set aside,
was entered by the Railroad Commission directing the issuance of a certif-
icate. Section 17(a) required the payment of a speciel fee thenemd
snnually thereafter on each vehicle opsrated under the certificate. The
erroneous belief on the part of the Commission that the order granting the
certificate had baen sot aside, and its fallure on that sccount to ocollect
such special fees would not have the effect of discharging Weld Transfer &
Storage Company's liability therefors The State could not be thusly deprived
of fees due it.. The Wald Company received all the privileges of authorized
camon ocarrier mobor carricr, and not having paid such spscial fees, still
owes the ssme, and it is the duty of the Commissior to collect the same.
Although a tender of the amount of the indebtedness be made and refused,
such umaoccepted tender does not discherge the prinmcipal obligation.
Hoskins ve Dougherty, 69 S.W. 1033 Poff v. Miller, 235 S.W. 570, 26 R.CoL.
648, Since Lenders were made, however, we believe that a prosecution
could not be successfully maintained under Article 1690-b of the Penal Code,
which provides s penalty for anyone violating the provisions of Article 911b.
Furthermore, since the years for which the usual fees were due hawve passed
without collection of the fees, and under such circimstances which excused
the payment of the seme as they fell due, we do not believe that a forfeiture
of the Wald Company's certifiecste could be had for failure to pay the same.
In our opinion, such special fees which are due for the periocd of the in-
Junotion should be collected as & simple debt.
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With reference to the fees of one dollar, however, which the
Commission is "authorized® to collect for each pair of license plates
issued, we reach a different conclusione That fee is a small one,
evidently intended to result in no profit to the State, but merely tu
defray the actual expense incurred by the State in making or obbtaining
and issuing the plates. If none was issued to the Weld Company during
the period of the injunction, then no expense was caused to the State in
this regarde Our conclusion is that the Commission is not emntitled to
collect from Mald Transfer and Storage Company, Inc., plate fees for the
time ingnired about.

Yours wvery truly
ATTORNEY GENERAL OF TEXAS
By /s/ Glemn R. Lewiz

Glemn R. Lewis
Assistant
GRLt Niegw ‘

APPROYED:
/s/ Gerald C. Mann
ATTORREY GENERAL QOF TEXAS



