OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GeralD C. MANN
ATTORNEY SENERAL

April 11, 1939

Honoreble Geo. H. Sheppard
Comptrollsr of Public Accounts
Austin, Toxas

Dear Sir: :

Opinion No. O=44 «— -

Re: May the Comptrollor'a Eapurtnent
corresct an errer in bookkeeping -
whereby certain moneys werse eor-
ronequsly placsd in the General.
Revemie. Fund instead of lnto the
suspense and? . g

Ye sre pleassed to comply with ycur request of ..pril 3
for an opinion which rezds us follows:

*"Is this department suthorigsd to scorract
an error in bveokkesping where monsys are placed
in the Genersl Revenue that ashould have heen
placed in the Zuspensa Acocount? For exemple:

» in meking allocstionsa of money peid into the .
Stata Troasury this department errconecusly {by
an error in bookkeeping) made the improper dis-

_~tribution, placing morey in the General Revenue
Fund when, -as a maetter of law, it should have

~ Yeen placed in the Luspense Fund. Does this

- department have muthority to correot such er-
“ror? If so, is there any time linmit governing

the ocorrection of such error?™

Tho writer has dlscusased the situation which gave rise
to this question-at some length with Mr, Cus Farrar, of your de-~
partment, Ffrom this discusslion it appears that in the partioulsr
instancs under consideration, certain texes paid undar ths chain
stors tax mot, were erroneously deposited to the Ceneral Revenue
fund instoad of to the Suspenss {und. In this instance deposit
warrants havo actually been issued in accordasnce with Article 4353,
Heviszed statutes, as amended 1n 1931, end tlie momney has been crad-

ited to the Censral Fevonus fund on ths books both of the Comptrole-
ler and the Jtate Treasurer.
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Article VIII, Section 8 of the Constitution of Toexas
provides, in part:

*lio money shall be drawn from the Treas-
ury but in pursusnce or apecirlo appropria-
tions made by law; * * *

This provision has consistently been given a strict con-
strustion by the courts of this State.

In Rogers, st al. va. Daniel 01l & KRoyalty Co., 110 S.¥.
(24) 891, the Texas Supreme Court declared that money deposited with
tha State Treasury in a suspense fund is not considered as being in
the State Treasury. At page 894 of thet opinion Judge Critz sald:

"hen we come to considaer the suspense
statute, we find that it certainly completely
and adequatoly affords the protesting taxpeyer
‘a2 complete and adequate resmedy at law for the
principel smount of the tax paid under protest.
Under such statute, when the money paild is aoc-
compenied by the statutory protest of the per-
son paying, the offiolel recelving the same
nust transmit it to the State Treasurer. In
such instances tho treasuror does not place the
money in the LUtate Treasury, as such, but pledes
it in suspense. If 2 suit is filed in a proper
court in Travis oounty within ninety days from
date of payment, the money remains in suspense
until ths suit 1s finlished, and then the money
is completely subject to the court's judgment.
Under the atatute, sinoe ths money does not go
into the treasury, as such, no additional legis-
lative enactment 1s necessary to enable the
treasuror to do with it as direocted by the stat-
ute or the court.”

A gquestion very similar to the one hers under considera-
tion was deocided by the Texas Supreme Court 1n the case of Manion
ve. Lockhart, 114 3.W. (24) 2186. '/e quote from that opinion:

"It 1s shown that respondent, acting on the
opinion rendered by the Attorney Ceneral, depos-
ited this monsy ln the general revenue fund of
tho state. ilespondent has in no manner profited
by such asction on his part. lHe in good faith de-
posited such money in the general revenue fund,
which now renquires that it be appropristed by
the Lagislature in accordances with the provis-
ions of saction 6 of article 8 of the Constitu-

. tlon. [espondent does not now have in his posses-
sion such funds, und, therefore, he 1ls unable,

L]
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without sn act of the Legislature, to pay same
to those entitled thereto. Having complied
with the edvice of the Attorney Genersl, in
making such transfer of funds, it would be both
unjust and unfair to undertake by writ of msn-~
damus to compel tha treasurer to pay this amount
of money out of his personal funds, It wes cone
trary to lew for the funds to be deposited in
the genera)l revenus fund, as was dons, but they
have passad bevond the control oy the treusurer,
end it is now impossible ror the treasurer to
pey t0 ralator the umount of Iunds so deposited
with him. ¥ * ¥

*It is undisputed that relator has fully
complied with the law and is entitled to be
puid the sum of money clalmed by Lim. It i3
not shown, however, that relator c¢asnnot obtain
the money dua him by another complete and ade-
quate remedy. hile it is true thut the money
due relator hiss been placed in the general raove-
nue fund, the Laglislature has not refused to meke
a speaific appropriation to psy relator's demand
therefor.”

e are unable to draw a distinction between the above
cited case, wherein ths Utate Treasursr improparly deposited money
in the genaral revenue fund on the mistaken advice of the Attorney
Genarsl und the instent cese whers the ssme mistake accrued by rea-
son of a bookkeeplng arror.

Upon the euthority of Manion vs. Lockhart, supra, we re-
spactfully advise you that the Comptroller's Department may not
withdraw money from the general revenus fund and place 1t in the
suspense fund in order to rectify a previous bookkeeping error,
or for any other reason, except upon specific direction by the

Legislature.
Yours very truly
ATTORNEY GONERAL CF TRXAS
vy FlalZ NXF &b,
Jelter R. Xooh
Assistant
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