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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

i Sy Tanuary 10, 1939

Honorable E. E. Coons
County Attorney
Stratford, Texas

Dear ¥r. Coons: 'A \
Opinion No. 0=485 “~
Re: Fees of County:Attorney

This department acknowledres receipt of your
letter of JFanuary 4, 1939, the naterial part of which is
nuoted as follows:

r“herman COunty, by auxhority of its cormis~

sioners!' Ccurt, intervened.in a- suit in the Dis-

trict Court of the United States at Avilene, Texas,
in which the City of Gorman wes defendant, and
wherein it was sought by certsin bondholders to
obtain a judgment against the said City of Corman
for prineipal and interest of its defaulted tonds.
In its order asuthorizing such lntervention, the
Cemmissicnerst 'Court instructed the County aAttorney
to request permission to intervene, and authorized
the employment. of "a firm of attoruneys in Abilens,
Texas, to assist in the suit."

/

-7 Your letter also states that there was an agreed
Jjudgment entered by the Federal Court, under which Sherman
County is to receive certain refunding bonds and also is to
partisipate pro rata in the sinking funds appertaining there-
to and‘which had aceumulated to the extent of 41240.

Y
.

Youy question, upon whioh your request for an opin-
lon 1s predicgpgd, 1s 1

*Is a county attorney entitled to the legal
commissions on the money part of this judgment,
nerely, ten per cent on the first thousend dollars
and five rer cent on the remainder, "280,00"°?
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The writer feels that to intelllgently answer
this question, 1t should be reststed in crder to be in kKeep-
ing with the facts of your case as sbove outlined. Therefores,
we shall endeavor to answer the followimg question which in-
cludes the essential part of ycur guestion:

Is a county attorney entitled to the legal com=-
missions authorized under Article 335 in c¢lvil actions where
money is recovered and collected by him pursuant to instruc-
tions from the Commlssioners' Court of such ccunty, and where
such body authorized the employment of special counsel to
assist said county in prosecutdon of the suit?

This subject has teen treated bhefore in opinions by
this department, namely, Opiniocn 2325, handed down on April
6, 1921, and printed on pare 484 of Reports and Cpinionsz of
the Attorney General for 19:50-1922, and Opinicn 2873, rendered
varch 19, 1927, and printed on pase 210 of Reports and Cpiniocns
cf the Attorney Ceneral for 1928-1928. <Such oplnions, however,
were not bpased upon facts directly in point with your case,
but sufficliently similar to enabld us to quote cone conclusion
which was reached in both of these orinlons, such conclusion
téing-

*mhe county attorney is not entitled to com-
mission or fee under Article 375, Revised Civil
Statutes, 1925, on money collected by suilt or
otherwise for the county, excert where it is the
duty of the ocounty attorney to take action in
behialt of the county,"

T™he Acts of 1876, Section 1, Page 283, Ceneral Laws,
Volume '8, rages 922 and 1119, define tke duties of county at-
torneys, and the rights and duties therein ccnferred are of
such nature as to reocuire him to institute certain suits upon
his own volition, This also limited the county attorney to
actions in county courts and inferior ccurts of his county,
except in the absédnce of the district attorney when he shall
represent the State in all cases in the distriet ccurt. Tis
compensation for all such services was prescrited therein,
Eowever, the county attorney 1s authcrized by the Constitution
to represent the State in all cases in the distric¢t and inferior
courts 1n his county, and under the decicion of the Cupeere
Court in the case of Yaude ve, Terrell, 200 &, ¥W. 375, the
legiclature can not take awasy fromr the county attorney, in a
county where there 1s no district attorney, the rlsht to rep-
resent the State in all cases in the trial courts. The Consti-
tution does not regulate the duties c¢f the county attorney in
representing the county.
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In the case of Trady vs. Prooks, 89 &, W 1052, the
Supreme Court stated that *the principal purrose of the Consti-
tution in creating the offices of district attorney and county
attorney was to make as the main funotions of these officers,
the prosecution of criminel cases.™ Hewever, the legislature
has from time to time conferred additional duties upon these
officers, but no authority is found in the statutes that makes
the county attorney the representative of the county in sUits,
As further evidence that the dutlies and rights of the county
attorney prescribed by the Constitution were restricted, we re-
fer to subsequent Acts of the legislature conferring additional
duties an these offlcers, sSuch as Article 8716 of the Revised
Civil Stetutes, 1925, which provides thet the county attorney
shall represent the county in certain suits for damages. Clear-
1y, 1t 13 not the lntention of the Legislature to make 1t tke
riggt of the county attorney to reprecent the county in gll
actions. : '

Article 334 of the Revised Cilvil Statutes, 1925, pro-
vides that distriot and county attorneys shall advise and give
opinlons to the varlous county and precinct officers, but this
does not mean that the Commissionersat' Court is reculred to employ
the ccunty attorney in all civil suits, nor does it mean that
the county attorney has the ri=zht to represeint the county in such
sults,

In the case of Loosoon vs, Harris County, 38 Tex. 511,
the Supreme rourt held that the Commissioners' Court of a county
had the exclusive right to determine whether a suit should be
brought 1n the name and for the benefit of a county, excert in
a case where a concurrent or exclusive right is ccnferred on
some other official or tribunal by the Leglslature to exercise
in some specified case a like discretion. The ccurt uses this
further language:

"The Ccrmissioners' Court, presided over by the
county Judge, is virtually a council vested with power
to manage and direct all of such meterial and finan-
cial interests ~f the county as the laws of the state
have confided to its Jurisdiction. The management of
the financlal affalrs of the county have always here-
tofore been vested in tritunals which have existed at
different times under verlous names end designations,
such as county court, commissionsre' ccurt, etec.; they
have, however, all been clothed with similar powers,
and like duties have teen imposed uron them. The com-
missicners® court undoubtedly has the right to cause
sults to be instituted in the name of and for the
benefit of the county, end except where a concurrent
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rizht to dec the sare thing, or where an exclusive risht
in a specified oase op cases is conferred uron some
other tribunal or some other officer of the govern-
rent, the commiszioners' court nust te deemed to be

the quasi executive head of the county, vested with
exclusive pover to determine when a suit shall be in-
stituted in the name of and for the benefit of the
county."”

The Commissionerst Ccurt has authority to employ ccunsel
to the exclusien of the county attorney toc institute suits in bde-
half of the county, except actions against office holders as rro-
vided by Article 239, TPevised Civil Statutes, 1325. This was held
heretofore by this denartment in OPinion 2673, above mentioned.
This opinion alsc held that the Commisaioners! Court has the gu-
trhority to employ counsel to the exclusicn of the county attorney
te bring suilt against the ™anking rommission for the recovery of
~ounty funds under the Cuaranty Pdnk Tund Law on account of the
bank (county depository) failure, and the county attorney is anct
entitled to any cormission on colleotions made as a result of
8aid suit, except &s may bde nrovlided by contract between the
county ettorney and the Ccrmissioners!' Ccurt.

Tt is the writer's conclusion thet you are noct entitled
to the commissicns under Airticle 335 as a resvlt of the rmoney
recovered In the =it wherein Therman Ccunty intervened, as out-
lined in your letter. The matter of your rrcsecuting the inter-
ests of the co.nty, prursuant tc an instruetion or auihorization
by the Commissioners' Court, was not such as can be construed
to have been a right or duty prescrited or conferred by the Con-
stitution or Legisleture uron your office. Therelfcre, if you
are entitled to any compensation, it must te by reason of con-
tract btetween yourself anid the Ccmmissioners' Court, and only
such compencation &s zay have teen fixed in that ccntraﬂt.

Yours respectfully
ATTCTNEY GENERAL OT TEXAS
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