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Dear Mr. Woodt Opinion T, 0-95
: , Ret Effect of resolutions of the
legislature or of gither
braneh thereol, in Texas, tn
effect the adoptien of & laVo

Your letter of Jamary sth aska the advice of ¢his Bopart~
ment concaerning the folloving mattorss

"l. Is the adoption of a Joint or congurrent
resolution in Texas in any type of cage considsred an
act of lagialation, the adoption of a law? -

#2s If po, 43 that the view in all cases of a
éaint or congurrent resolution, or is it restrictoed
6 certaln types of casgs such as indicated above in
respect to California?

®3. ®hat is the legislative pragtice and inter-
pretation in Texas in respect to the efficacy of a
_— sincle hicuge resolution to craate a ¢omzitteo and anw
thorize it to sit and act ufter adjournment of the
gession dbutl duwring the term;of the house or of the
logiglature, vhich tevm, in Jexas, I would assumg to
be two years, that beinu thao term of office of the
mwsnbers of ane of the housas and the regular ssssion
correapendingly bsing bienalald

"4, Have any of these quastions receivad 3ud1eia1
interpretation by any of the Texnpg courtsy whether hiphe
er or lowar courts, subsequent to the raniiticn of the
deoision in zg*zgli_zh_agn,, and ¥hat are thoy™

The pertinent provisions of the present Constituticn of the
State of Taxas ares

Sgetion 11, Article 3 :

fxach YHousa may determing the rules of its own Proe
coedings, punish monmbers for disorderly conduct, and 4
with the conssnt of twoethirds, ezpal a monber, but not
a pecond time for the same offsnse."
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Beetion 29, Article 3

, “The enacting clause of all laws zhall ba:r ‘Be
it onsected by the legislature of the 8tate of Texas

Section 30, Article 3s

"Ko law shall be passed, except by bill, and no
bill shall be go amended in lta passare through elther
House, as to change its original purpose.®

Secticn 31, Article 3t

"Bills rmay originata in either House, and, when
passed by such Houss, may ba amended altered or rae
Jected by the othar.* '

Saction 32, Article 31

"#o bill ghall have the foree of a law, until it
has baen read on three several days in cach liouse, and
free discussion allowed thereons but in cases of in-
perative public nacessity (which necsssity shall beo
gitated in a preaxble or in the body of the bill) fourw
f£ifihs of tho Houso, in which the L11l may be panding,
my suspend this ruia, tra yeas and nays being talen
on the question of suspinsion, and entered upon the
Jouwrnals.®

-Saetion 33, Apticle 1

"All bills for raising revenue shall originate 4n
the House of Representutives, but the Senate may amend
or reject them as other bills,™

Baction 34, Artiele 3t

: "After a bi11 has bean considered and dofeated by
eithey liouse of the Legislatura, no bill econtaining the
sama substance, shall be nassed into a luvw during the
sane tession. After a rasvlution has bean acted on and
defeated, no resoclution c¢ontaining the szame substance,

stall be considered at the same session.™

Saction 35, Article 3:

*No bill, (oxcept gerneral appropriation bills,
which may embrace the various subjects and accounts, for
and on account of vhich monays are appropriated) shall
czatain nore than one subject, which shail be exprossed
in its titlo. Bub if : 8ub3act shiall e enmtraced in
an act, which shall not be exnressed in the title, such

"

»



Hone Frad 3, veod, Page 3

act gshull be vold only as to so much thereof, as
shall not be 80 expresszed,”

Saction 37, Article 3

"lio bill shall be considered, unless it has been
first roferred to a committes und reyorted theraon, and
no bill shall be passsd which has not boen pressnted
and referred to and reported from a comnittes at leagt
ihgee dgys before the rinal sdjournment of the Leogis=

atura,.

Section 38, Article 3¢

*The presiding officer of each FMouse shall, in the
pressnce of Lhe Jlocuse over which he presides, sizn all
Mllg and Joint resolutions pacsed by the Legisluture,
after thelr titles have been publicly read befcre signe
ingg and the fact of sizning shall be entered on the
Journals,” - , :

Sacticn 15, Article ki

“Every ordsr, resolulicn or vite to which the cone
currence of both Fouses of the Legizlature may be neogse
sary, excapt oa questions of adjournment, shall be pree
sented to the Governor, and, beforo it shall tuke effact,
shall Yba approved by-him; ory being disapproved, shall be
rerassed by both Houszas, and all the rules, provisions and
lizitations shall apply thereto as Froscribcd in the last
precedinz section in the case of a U M .

The Constitutions of 1845, 1861, and 1866 414 not contain the
provizion found in Section 30 of the present Constitution, 1. eey
RO lav ghall be pasaed except by bill ..o" This provision ape
pears for the rirst time in the Constitution of 1875,

Further, the Constitutions of 1845, 1861, and 1866 contained
this provision {Sec. 22, A,t. 3 of the Constitution of 1845)s

sAfCer o Bill or resolution huy bhean rejleccted Ly

either Yranch of the Legislaturs, no BIll or rgsolutic
contalning the sanze sutstance sholl be pagsed AR50 o Ao
during the xzame session.”

Tho pressnt Constitution, howover, has changed this provision
to resd as followsy

Tartar a billl has baen considered and defeated

by either ‘fouse of tha lerislatura, no bill contaluing
tho same substunce, shall be punsaé inte a4 luw during
the s.ne sesslone After a rasolution has been acted on
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and defaated, no resolution c:mtuiniz.s the sune subgtance
ghall be considered at the san: gecsion.”

Thug it vill bs goen that not only d4d tho earliar Conntitue
tions of Texas fuil to provide that laws ghould be passed only by
bill, but, by the language of the soction above quoted (8eo. 22,
Arte 3 tl:xa 1845 Constitution) axpraszsly recornised bills and
reaolutio;s to be equally effective in the croation of lawg. ‘haen
the franmars of the present Constitution, therefore, added the
provision that no law should be passed except by bill, and o=
worded the above quoted provision arneurinyg inarlier Constituticns
50 as to exprossly differentiate between “hills“ and “resolutions®
by contimiing to refer to a “bill" as boing Ypasped into a law"
at eliminatinw the referance to & “rasslution® beirng “pamsed intc
& lawy* 1% would seen tholr Intent c¢learly was to abrogate the
Tule permitting lavys to be passad by resolution.

This econclusion would ‘saon to be reanforced by the conelinra-
tions that o Y"bi1il" =ust contain a special cenacting clauzaj cuunot
be avended go ag to chunge 1ts original purpose during passzare
through either Housaej rust be read on three scveral days in cach
¥ouse, and free discussion allowed, unless this ridoe be suspended
13(336 of imparative public necessity by vote of foure=fifits of
the Kousa in which it is in ndingy smst contain only one subjeru,
which shall he axpressed its titlﬁ; and cannot be considared
wnless first referred to and reported frem g committee, at leust

three days before final adiohrnsant of the Legiuluturs. i(n the
gther hand, anparently, rssolutions are not gubjact to ilhess

' rcstrictionn and saferuards sot up on the Censtitution to insure
thorouzh Investigation and uonsideratian as well as aiequate 1o
tice to the public and the menbers of ths Leglslature, ol proposed

lava,

The applicabla authorities in the State of Texas area, chrone
ologicallyt 7

1, ©&tate v Dslesdanier, 7 Tex. 76

2. Franklin v, Kesler, 25 Tex, 1h2 :

a. Lit; of San Antonio ve Micklejohn (Tex.) 33 S.W. 735

« Weakes vo Cily of Galveston (GeCadey Galvaston).
Writ of irror denied, 51 S.W.
Conley Ve 1etas Diviaion of intted Daurhters of the

Confederacy 10l 8.4, 24y Writ of Lrror refizsed

6. i‘errcll Ya hiﬂ,, ("GX.) ll'l’ Sebe 24 ?86

7. iosheim et al. ve. Flolling et al. (c.c.n.) 79 S.He
24 672, W¥Writ of srror disﬂissed.

Tha seops or funeti-n or a "resolutian“ asg dis*inguishﬁd from
a "bill" iz adairably stated by Chilef Justica Gaines In the 'UCke

1n ‘ohin easae, cited abovey in this languagos
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®,ee A Tasolution preoper is not a lawe. State v,
Delesdenier, 7 Tex. 76. A logislative dbody vay in that
form exproszs an opinion, may govern its own proecedure
within tha linttati-ns imposod upon it by its constitue
ition of charter, andy in case it have wministerial funce
tiong, may direct their paerformancey dut 1t cannot adopt
that mode of procedure in muking laws wiere the pover
vhich ¢x»eated it has commanded that 1t shall lezislats
in a different form." ,

In the Conley case, the distinction is stated in the follow=
ing languaget

"The ohief distinction between a resolution and a.
luw 4g that a rosolutivn 1s used whenagver the legislae
ture wishes to merely sxpross an opinicn vhich 1s 4o have
only a temporary affect, vhile a law is intended to perw
manently diréet and control mstters applying to psrsons
or things in zeneral.” ‘

The Delesdenier and Franklin cases arcoss under the 1845 Come
stitution, which, an indicated rereinabove, arparently placed
biils and resolutions on an equal footing. Judge rieasants, in
the Weekos cuase, upon the autheority of the Helesdander docision,
and apparently without recognizing (snd certatnly withou dlige

cussing the changes made by the pressnt Constituzion), myss

"Tha Constitution recomizes tWwo modes Ly which
the will and puriose of the legislature nny be declared,
and such will, vhen sxprossed in either ane or the other
of these modes, hzs tha {orce and affact of law, and is
imperative upon the courtsy and such resclutions vest or
dovast title to property, and may enlurge or resirict an
existing law. Sections 29, 304 art., 3, are applicuble
to laws passed by billag but not to such as are created

. by joint resplutions., Vide Suth. Jt. Conste Sec. €1,
' and State v. Delesdenier, 7 Tex. 76." .

The Suprame Court, in the Terrsll case, speaking throuch
Judge Creemvood, statedt '-

%..0 A joint resolution of both houses, approved by
the Oovernor, reflects the connund and wiil of the state
{n one of Lhe modes prescribed by the Constitution, and
3 a9 binding as & statute,”

Tho authoritics ¢lted by the Supremd Court in the Texas case
vwero the Delesdenior, rranklin, Conloy, and @ez0s8 CASE3, and the
Suprerw Court did noz advert to, recognize, und discuss t?o changos
effocted by the present Constitution. GSince the ataterent vas
made in regerencg to the right of the Legislature to direct hy
racolution Lhe expenditure of funds already duly appropriated by
an "act" or "bill", we concelva it to bo obiter dictas
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The latest oxpressiaon of our courts on the sudject 1s found
in :tosheim ot al v, Rollinag ot al, clted above, wherein it iz held
that a Eouse Concurrant Besalution roquiring corporations to use
care in keeping right of ways clear of ;rasses, cic.y in view of
Constitutio .y Article 34 Section 39, providing no law shall he
paseaed except by bill, le net a law prohibliting the hirhuway cone
rmission froa planting Bormuda grass slons state hishways, so as
to render highway of ficials subject to suit without lopislativa
csnzent, as acting 4in vioclation of law,

Answaering your first qdéstidn: upen the reasoning ahove, Ve
are congtrained to the opinica that a jJoint or cuncurrent resolu=

tion cannot have the effact of a law. 7This necessarily ansvers
your sacond question, '

Your third question 1s expressly answerod in Terrell v. ring
cited supra. A single house resclution may crsate a ecomittes an&
authorize 1t to sit awd act after adjournment of the sesszion, but
during the termm of office of the Legpislaturs. Shis s also the
recognized legiolative practice and interpretaticn in Texas,

Your fourth question im answered by the citations of autherity
given above, : - .

o Trusting that this satisfactorily answers your inquiry, I beg
. o Nmm’

Yours respsctifully,
ATTORREY GRRuRAL OF T5Xa8
By /s/ R. W. Fairchild

Assintant

RWP1VBP t PIW

APVROVEDS
/8/ Gerald C. Mann
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