February 3, 1939

Hone Orville S. Carpenter
Chairman and ¥xecutive Director

Texas Unezployment Compensation Commission
Austin, Texas

Dear Mr. Carpenters

Opinion No, 0128
Ra: Pa yn&t of Gourt costa mour-
mﬂm Coominsion m civil anzu
1mw, by the Attorney Qeneralts
at the raqnest of the

Bd
L ELE

L J

This office 15 1n Fe66iEE of your letter of .

:m{u,xm,mmmwmammm

WWM by the Texas 2o Unsar oyment Gompensation Commise
sim in oivil suits lnstitutad by the AL Gmﬁs. ,
Dopartment. Wo quote from your lettor as fo

*You will pleass adviage us whether or
notthagwalaprgguummdemmr
Department 1s availa for the payment of
ocata inourred in casss braught to enforce
the provisions of the Texas Unemploymant Oome=
pensation Aot, and if not, is there any fund
availabls for sush purposest? If no suoh funa
la evallable, will you pleass advise whether

or not these costs may be legally paid from

ths Toxas Unaemployment Compensatiom Administrae
tion FPund?™

Section 18(a) of the Taxss Unemployment cm-
ponsation Aot oreates e gpesial fund in the State Treage
urys It 1s designated as "The Unemploynent Compensation

Administration Fund®, Sald Segtion provides that:

of court costs
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"All monies in this fund shall be exnend-
¢d solely for the purpose of defraying the
cost of the adnministration of this act and
for no othar purpose vwhatsocever"

and that:

"All monies in this fund shall be dee-
posited, administered, and disbursed in the
same manner and under the same conditiona
and requirements as is provided by law for .
other apeoial funds in the State Treasury.”

" The Unemployment Compensation Adminiatratm
--I"Imd consists of State and Federal monies and is admin-
istered separately and apart from the pubm mn.tea or >
funds of the 8State, :

Title 3 Fodaral Sosisl Seourit Act, smm ' .

soa(a) provides rcn- finanolal assistance to tho States . = = .

- 4n the matter of administrating tmcaplomntz ow Hmer
tiun laws, It reads sa tollmz '

"rhe Board shall tron time to tm cms.-
£y to the Secretary of the Treasury for paye: =~
mant to each State which has an
compensation law approved by the Board under
Title IX, such amounts as the Board determines
t0 be necessary for the rfl-opex: administration
of sush law during the fiscal year in which
sush payment is to ba mads, The Boardts detere
mination shall be based on (1) the population
of the State; (2) an estimate of the numbar
of pearsons covered by the State law and of the
cost of pro aelministration of suwsh law
and {3) s other factors as ths Board as
relavant "

It is apperent that under both Section 13({a)
of the Texas Unemployment Compensation Act and Title 3,
Seotion 302(b) of the Federal Social Security Act that
#the cost of the administration” of the Adt shall be de~
fraysd from the monies in the special funde
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There 1s no funé in the State Treasury other
then the adminisirotion fund legally available for meote
ing the "cost of the administration® of the Texas Unem-
ployment Compensation Acte

Botli Federal and State laws directly end exe

plicitly state that "the cost of the administration” is
to be paid out of the administration fund. The guestion
to be considered is whethar or not court costs incurred
in litigation brought for colleotion of dslinguent cone :
tributions under the act are properly inel in “"the -
‘008t of the administration™ of the law, and thm:x pay=-
31:10 g:t g€ the special administration fund created unw~

or t adte . : '

*The cost of administration™ can only mean tha
expenses of administration. ' L

The word “cost™ and “expenses™ are gynonymoug = - .
in the sense in which the word 1s used in the Aste Tho : -
administration of en act of.the moope and signifiganog =<«
of the Texas Unemployment Compsnsat Act necessarily -
involves considerable cost or expanse, This is evidense . .
ed by the oreation of the administration fund to whioh - .

both the State and Federal Governments contributey

The administration of suh an act involving L
the periodic collection of coniributions from many thouse-
~ands of employers throughout the State would likewise :
be impossible-without a certain amount of litigation,
The fees and court costs attendant upon such legal aoe
tion as may be necessary are essentially a portion of
the expense involved in the administration of ths agt,
Enforcenent is a logloal adjunct to proper administra=
tion., Enforcement involves Judicial action, the cost
of which is properly an administrative expense.

While the authorized expenditures out of the
administration fund of the Unemployment Compensation Ast
are not set forth In minute detall as is generally the
case for administrative funds for other State depart-
nents whose entire appropriation comes fron state funds,
certain provisions of the aet indiocate a legislative in-
tent that court costs and fees resulting from litigae~
tion under the act are payable out of the administra=-
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tion fund,

The Texas Unemployment Compensation Act ex-
pressly provides in Section 17, subhend (&), that an
Assistant Attorney General assigned to the Comrission
shall be paid out of the appropriation fund "as well as
any cther qualified attorneys who are regularly employ-
ed by the Couriission." 5ald section reads as followss

. ‘"In any ¢ivil action ¢o enforoe the pro- -
visions-of this aot the Commlsalon and the
State shall be represented by an Assistant Ate
torney Genaral who shall be appointed by the
Attorney Gagg:;l and designated to ergoga
such legal es as may be -req o .
by the Conmission, ond who shall dnstitute in
Atborney General sny sivil setich requesied

Orne any oivil asotion T S

of him by the Commiasion. . Such Assistant.
Attomey General shall be 4 by the Unduie .

- ployment- Compensaticn Coemigsion for mervigés w7

performsd by such Assistent Attorney General
sololy for the Comiaisalem. Such Assigtant - o
Attorney General may be assisted by any other -
qualified attorneyit who are regularly smploy=

ol by the Commission.” : '

Section 6(b) elso makas 1t clear that compen

sation for legal services 58 a part of "the ¢ozt of the

gdministratim" of the Acte It reads, in part, as fole
g . .

. "The Cormmission shall be deemed to be a
party to any judicial action molﬂngnm
.such decision and may be represented any
such judicial asticn dy em{ ualified attore
ney who is-acregular salar employee of the
Commission and has been designated and appoint~
ed for that purpose by the Attornsy General

of Texas,"

— Weotion 14(b) denls with the representation
of the Cammission in oourte It provides that in regard
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to the sollection of contributions "amounts due shall
be collected by ceivil action In the name of the State
and Attorney Ceneral = # #,"

The Act thus stipulsates that the Cormission
pay for legal services required in the adrministration
of the Aet, If attorney fees are a logicnl expense of
the Commission, it would follow that other costs of neces=~
sery litigation ineclwding court costs and officio fees,
are also within *the ooverage of the "cost of aduinistrae
tion", The fact that the attorney of the Commission,
inoluding the Assistant Attorney General, is to be paid
by the Commission for his services ie indicative that
all costs of litigation are to be paid out of the adain-'
jstration i‘unﬂ.

¥We have alluded to the faot that there is no.

break down of the administratiem fund into authorized :
orexpetgdi;wes.u W Mismmewmn 1ila) N
e Texas Un on empowaRssand..- .. 0 aE
authorizes the Commission to "¢ = = make such expandie o
tures » » & and take such octher action as it deoms new
cessery or sultabls to that end » « *  The Coumission
am&n determine its own organization and methods of pro= :
cedure.” .

The lstitude glven tho Commission under this
section in .regard to necessary or suitable expenditures
for propar administration explains the sbsence of
particular fund for the payment of court costs, It
our cpinion that the powar and authority given the com-
mission in this section supports the theory that the
term "oost of administration” as used in the Federal and
State Acts is all inclusive as to expense items and would
cover court costs which in themselves are necessary ex~
penseé,

We note in your latter reference to the policy
of the Federal Social Security Bo=zrd prohibiting grants
to States for ang edninistrative purposes where other
funds are available for such purpose, This policy is
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grounéed upon actual avalilability of other funds, At
tention is calleé to the a,propriation acts of the State
of Texus for the two years ending August 31, 1938, and
August 31, 1938 (1937 Acts, Chapter 504, Senate Bill No.
133); Perticularly to Item 13 in the appropriation for
the office of the Altcrney General providing for the a-
rount of 82500.00 in each of tlie yoarly periods ending
August 31, 1938, and August 31, 1939, to be appropriated
for "court costs in civil cases", |

The anmal general appropriation made to the
Attorney Ceneral's Departnent is not available for the
payment of costs in cases brought to enforee the provie
—sions of the Texas Unemployment Compensation Aot. ¥hen
Senate Bill 138 was enacoted in 1937, the es of 1it-
igation inoldent to the adnﬂ.nistmtion of ths Unemploy~
mant Compensation Act were not considered in ozlsulate
ing the necessary amount of the annual appropriation
for “sourt costs in eivil cases™ of the Attormey Cenere
alts Department.

,. * ‘Furthermors, in the case of state departments
thom oty stsinteimsle of e, g ooy, ekl
amoun ion, no e Texas -
ment , Texns 1jquor Gontrol Board and Texas Raiload Come -
ndss{an, special funds have been provided the Legise
lature out of which it 4is expressly atated that the costs
of litigation are to be paid. The Attorney Ganeralts
Department hes as a gonsequence never sought or been give
en an appropriation sufficient to take cara of the court
costs of civil oases incident to administration of said
departments. It has, moreover, reliel upon the general
policy of the legislature to include the court costs
among the other items of administrative costs of the vare
ious large departmentss. As a result, no provision was
mde for aovering the eourt coats of the Texas Unemploy«
ment Coapensation Co missian litigation in the general
fund of the Attornsy General's Department, it is true
that in the absenoce of a breakdown of the administretion
fund under the Aot, there is no speocifie inclusion of
court costg within the Cormisgsion budget, but the fact
that said expense is & "cost of administration® and that
the Commission has under Section 1ll{a) of the Act the



Hon. Crville S. Carjenter, February 3, 1939, Pace 7

broad po.oer of maxing such exnenditures as ocur essen=
tigl Lo 2 pr per uduiniztration of tho Act convince us
that courl cosis are npay:btle out of the adninisiration
fund regardiess of express nontion.

For ihe reasons siven sbove, and upon the
basis of the Sections of the Texas Unemnloyment Colipen-
sation ict and the Federal Soclal Security Act, to which
we have refcerred, we wish to advise you that it is our
decision (1) that the general appropriation of the De-
partment is not avallable for payment of ocourt costs ine
ourred in civil litigation in cunneotion with the enforoe-~
nent, of the provisions of the 3tate Uneuployment Compen~
sation Act; {2) that there is no other fund available
through act of the Toxas Leglslatare for such purpose;
and {3) that court costs resulting from litigation of
the Texas Unemployment Compensation Commission may bs
legally paid from the adminiatration fund set up under
‘the Te®as Unemployment Conmpensation Act as a valid ex-
pense of the administration of the Acte

Trusting that we have fully answered the inw
quiries ccntained in your request, we are

" Yours very truly
ATTORNEY GENERAL OF TEXAS

ok Sta At
D3sob o Assistant

- NGF



