No. 30OBB

Opinion econstruing certain provisions of the Teacher
Retiremeant System of Texas, and holding:

1., The benerits allocated to a marrisd member of the
Teacher Retirement System of Texss are not com-
munity property. Such benelfits bdelong to the
ssparate estate of the member.”

2, A husband or wife, who is a member of this System,
may appoint in writing an individual other than
a spouss to Teooive, at the death of the member,
the residue of his or her bensfits in the System,
whether the game he called "Return Qontributionas”,
"Retirement Benefitsa™ oy “Annuity". Suoch a;ypeint-
ment may be revoked, but unless revoked, the Trus-
tees ¢f the System are authorized to pay such
benefits to-the named appointee.

3, A husband or wire who has oeased to be a member
may withdraw from the System suoh an amount as
has been oredited to the acoount of the retired
membter. The smount so withdrawn belongs %o his
or her separate estate as the case may be, and
the othar spouse has no interest in or oleim %o
the same,

A divorce would not alter the situetion.

|
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OFFICE OF THE ATTCRNEY GEMERAL

June 1, 1839

.
- ‘,:' ,{‘_’1" ,.;';,.;.",_
Honorable S. M, Brown _ /X‘u‘ e LY :
Executive Searetery st
Teacher Retirsment System of Texas -

Austin, Texas ' 45_7 st AL &3/
Dear Mr. Brownt /4.70

Opinion Neo. 0-129
Re: Title to ocontributions to
Tesoher Retiremsnt System

We acknowledpe receipt of your request in behalf
of the Teacher Retirement System of Taxas for an epinion
upon the questions conteined in your letter, viz,:



Hon. S. M. Brown, June 1, 1939, Fage £

l. "ATe the ocontributicns of a member in the
Teacher Hetirement System considered to be com-
- munity property ir the individual is marriedy

2, "If a wife or husband spscolfies in writing
to the Teacher Retirement System that she or he
wishes to have the asoumulated contributions in the
Teacher Hetirement System returned to some indivi-
dual other than the husBand or wife in case of death
before retirement, is the Tesggher Retirement Systsn
aoting within the law in .returning the money in
sgoordance with the requestty

3. ™Would & husband or wife of a member, who
has ceased to be a teacher and applied for the return
of the aocumulated contributions, be entitled to any
of the funds? o

4. "Would the situation be altered in any way
if the husband or wife were divorced but had been
married during part of the time that the money was
acoumulsted?” .

In your letter, you direct the partioular attention
of this department to thes provisions of Seotion §, subseotion
6, of the Aot in question, and i1t is apparently on ascount of
the provisions of this part of the Act that you prediocate
your request for an cpinion, It reads as follows!

*Return of Aogumulated Contributions -

"Should & member osass to be a tengher exoept
by death or retircment under the proviaions of this
Aot, he shsll be paid in full the amount of the ao-
cunulated contributions standing to the oredit of
his individuel acoount in the Teacher Ssving Tund.
Shoyld a member die before retirement, the smount
of his socoumulated contributions ltnniing to the
eredit of his individual agoount shall be paid s
provided by the lawa of descent and distribution or
Texas unles: he has diraected the account to be paid
otherwise, Seven (7) ysars after such cessation
of service, if no previcys demand has been made,
any ascoumulated oontributions of a contridutor shall
be returned to him or-to his heirs. If ths contri-
butor or his heirs ¢snnot then be found, his acou-
mulated contributions shall bde rorruito& to the
fgtirement System and oredited to the Permanent Re-
tirement Pund.” S

There are other related provisions in the Aot whioh
will bes partioularly noted herelpafter. .

We have desmed 1t necessary in dus consideration of
Your guestiona to refer rather sxtensively to other pertinent
provisiona of the Aot,

The purposes of this law are steted in Seotion 2
of the Aot, whioh is &3 followst ;
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"A Betirement System is hereby established
and pleced under the management of the Stats Board
of Trustees as hereinafter oresated for ths purpose of
providing retirement sllowanoes and other benefits
under the provisions of this Aot for teachers as
defined in this Act. The Retirement System sc oreated
shall be established as of July 1, 1937,

*I% shall have the power and privilsges of
a oorporation and shall be lknown as the 'Teacher
Retirement System of Texes', and by such name all
of its busines= shall be transaoted, all of its
funds invested and all of its ocashi and seduritlies
and other property held,." '

It is provided that the Trustees shall serve with-
out oompesnsation.

Section 6 of the Aot, among otler things, provides
that the trustees shall designate a medjoal hoard to bs com-~
posed of three eligible physioisns who shall pass upen sll
medioal examinations of members whioh may be required under
the provisions of the Act, and who shall investigate all
essential statements and certificates by and on behslf of
any member in connection with his application for disability

retirensnt.

The trustess are required to appoint an aotuery
who shall be their technical adviser with respeot to the
opsration of the funds created under the provisions of the
Aot. It 1w provided that he shall perform such other duties -
as are required in oconnsction therewith, and that upon the
establishment of the System, the actuary shal) make esn in-
vestigetion of the mortality, service, and compensation ex-
perisnce of the members of the System and that he shall make
recommendstion to the Board of Trustees with respect to suoh
matters, end further he shall reocommend for edoption such
tables and rates as are required, and that thersupon, ths
Board shall adopt and sertify rates and a» scon as practi-
cable thereafter, the actuary shall make s waluation based
upon such tables and rates of the assessments and liabilities
of the funds oreated by the Act,

Subsection 15 of Seotion 6 provides in substance
that in the year 1938 and at least onoe in esch five year
period thereafter, the actuary shall make an aoturial inves-
tigation of the mortality, service, and cempensstion exper-
ienoce of the memdsrs and beneficisries of the Retiremesnt
System, and shall meke'a valuatiopn of the assets and lia-
bilities of the funds of the System, In doing so, hs shall
take into socount the result of such investigsation and valua-
ticn, and said Board shall adopt for-the Retirement System
such mortality, ssrvice, and other tables as shall be desnsd
necessary. They shall certify the rate per annum whioh shall
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be allowed in osloulating amounts of prior-service reserves
t0 ba oredited to the zocount of sach member after retirement,

The partioular and important powers of the Board of
Trustess are set forth in Sestion 7, and so far as necessary
%0 be here noted, they are:

1. They have power to invest and reinvest the funds
of the System, including all retirement funds that may be re-
ceived by the Treasury of the State from oontributions of the
teachers and employers as provided by the Aot, and suoh funds
may be invested in such securities and in agoordance with such
limitations as are apeoifioally therein defined,

_ 2. They have powsr to hold, purchass, sell, assign,
_transfer and dispose of any of such sescurities, ea 'oil as to
invest the prooeeds of prior inveatments and any other money

beslonging to the various funde named in the Aot.

5. The trustees &nnuslly shall allow regular interest
on the mean smount for . preceding yesr in each of the funds
with thes exception o Expense Fund as herein provided, and
the amount so allowed shall be annually oredited to such re-
speotive funds.

There are other powers and duties of the trustees
which are important but which need not be noted.

Section 3 of the Act relates to the membership of the
Retirement System and provides, in effeoct, that suoh membership
shall be composed of all perscns who are teschers on the date
as of whioh the Hetiremefit System was established as a oondi~
tion of their employment unless within ninety days after
September 1, 1937, a member =hall file with the Board a notice
of his slection "not to be covered in the unnhorshiz of the
System™, together with a duly executed walver of all present
and prospective benefits, BRBeglnning as of September 1, 1938,
and therecfter any teaohar teaching for the firast time in Texus
shall become a member of the Retirement System as a condition
of his employment.

Specifio funds set up in the Act are;

1. The Teacher Saving Fund,

2. The Stute Acoumulation Fund,
3. The Annulty Reserve Pund,

4. The Interest Fund.

5. The Fermenent Retirement Fund,
6. The #xpense Fund,

The first of thess funds ocnsist of five per ocent
of the eggregate of each teacher's snnual inooms, but not to
exceed in any one year $180,00, The mecond is dearived from
appropriations by the State, whioh, in effeqt, shall de in
amounts equal to the total payments of all the tesochers,
There is one other fund which should be particularly noted,
It is the "Permanent Retirement Pund", as to whioch it is proe
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vided that 1t shell consist of sgoumulated gifts, swerds,
funds, and assets accruing to the Hetirement System not ape-
cirically required by other funds oreated by the Aot. Its
purpose is to provide a contingent fund out of which special
requirsments of other funds may be covered, The principal

of this fund is to be held and dedicated as a perpetual endow-
nent to the Retirement System, and it shall not be diverted
or appropriated to any other purpose. All reguler interest
aredited to it and sxcess interest earnings trensferred to it
shall bs held as an interest reserve gocount, rfrom whish pay~
ments shall be made as follows:

ia) The trustees shall recelve snd transfer such
amount as may be required to guarantee regular interest on the
mean amounts of investments of the funds created by the Aot
exoepting the Expense Fund, )

(b} They shell transfer annvally from sald interest
reserves to the Expense Fund such an smount as is required to
provide for the administration end maintenance of the System,

The Act contaeins & number of terms which are delfined
and are significant, such as "Beneficlary”, "Annuity”, "Retire-
ment Allowanoce”, "Disability Retirement"™, and 'Actnarial Equiv-
alent”, whioh last means a benefit computed upon ths hasis of
such mor tality tadles as may te adopted by the trustees, toge-
ther witk regular interest thereon.

: It will thus be wesn from the foregoing stataments
that the title to the totel contributions or payments as end
when made by the members to the Teacher Retiremwnt Systeam

pass absolutely to that System to e administered by the trus-
tees 1n the interest of susch membhers. The partlioular bdenefits
whioch are granted and promised to such mambers are either paye
eble to them 4uring their lives or to thair appointeas or to
their sastates upon their respeotive deaths, particularized under
the following titles:

l. "Allowance for Service Retirement®. This is an
allowance in the form of an annuity whioh shall bde the agtus-
rial eguivalent of the sum of the teacher's savings and the
State Heserves due him on socount of his sscepted membershiy
in the System to be camputed upom his asowipulated contribu-
tions oredited to hia account in the Teacher Seving Fund at
the time of his retirsment, together with such additional
amount as he may be found entitled %o receive from the State
Acoumulation Fund as of the date of the teaohsr's retiremant.
And further, Iif the teacher has a valid prior-servioce ¢er~ -
tifloate, he shsll be entitled to an asdditional annuity in
an amount which skall bs the actuarial squivalent of an annuity
of 14 of his average prior-service compensation, multiplied by
the number of ysars of his Texas service as shown in his prior-
service compensation certifioate.

E. "Disabllity Retirement Benefit*., 4is to whioh
the Ach {rovidal that if a member has had 20 or more years of
creditable service, he may be retired by the trustees on
an allowanoe in an amount determined acocording to a stated
computation, gonditioned upon the Medical Board rirst gertl-
fying that he is mentally or physlcally incapacitated for
further performance cof his calling, and that such incapsoity
is provably permanent., VWhereupon, he shall receive a Service
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Retiremsnt Allowance, if he has attalned to the sge of 80
years, otherwise, a Disability Retiremsnt Allowance whioh
shall be the aotuarisl squivelent of the sum or funds de-
rived from sources a8 follaws!

{a) From acougulated contributions by the member
standing to his account in the Teacher Saving Fund at the
time of his retiremsnt; (b) an additional amount from the
States Acoumulation Fund equal to that derived from the membders;
and (¢) 1if he has a prioreservioce ocsrtificate, he shall re-
ceive an additional amount whioh shall be equal to 50% of such
prior-service &z provided in the Act,

The Aot also provides for e form of benefits denom-
inated "Return of icoumulated Contridutions®, the provisions
as t0 whioh are set out in the first part of this opinion,
and they need not be hers repeated. :

Finally, insofar ag thes benefits to the mambers
are oonosrned, they are given the right to choose certain
optional allowanves, whereby any member may slect to Yrecelve
his benefits in the form of a retirement allowanoe payable
throughout his life in lieu of a lump sum; or to receive the
aotuarial equivalent at that time of his predetermined bene-
fits in & reduced aslliowanoe payable throughout his lire with
the provision that: (1) upon his death, the residus of such
allewance shall bs continued throughout the 1lifs of, and pald
t0, such person as he sball nominate by written designation
duly soknowledged and £1lsd with the trustees at the time of
his retirement., There are certain other opticns whioh for
the purposes of thls opinion need not be noted.

The foregoing analysis of cvertain parts of this
statute has been made solely in order to determine the proper
answers that may be given to the guestions submitted to this
Department, and ve:bal aoccuracy is not to be Implied.

In construing any statute, the first ruls to be
observed is that if the words of the statute are plain and
definite, it must be interpreted ir accordance with the maxim,
“The Law Is Thus “ritten", meanimg that & literal interpreta-
tion must be given to the words of the statute, unless to do
80 will lead away from the intent and purpose of the Aot as a
whole and produce sn abaurd result.

Of squal importance is another rule whioh is that
a statute must be interpreted so a8 to make oparetive in a
practioal way the purpose of the Leglslature, and sc.-as to
sesoure to the class or classes of perscns in whose behalf the
statute was ensoted the bensfits intended %0 be conferred, ZRvery
provision, olause or word of the statute will be oconstrued with
reference to its leading idea and general purpose, and brought
s0 far as possible in harmony therswith, 3So, If a statute is
susosptidble of eny other reasonsble interpretation, it will not
be oconstrued sc as to make it ixpraoctical of enforoement. 1In
al) oases the Courts will, if pos3sible, avoid a construction
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that will result in conflioct, confusion, or delay i the snforce-
ment of the law, or thet will exoite cupidity in the minds of a
olase of persons without the provisions of law, and that
will promote and encourage litigation. With equal or grester
reason, it may be soild that it 1s not permit:ed to any one to
legislate into a stotute words or implloetions foreign to or
variant with the plain language and purpose of ths Aot, and
whioh, 1f =0 incorporated, would make the statute mean some-
thing different from thet which wes intended by the Leglslature,
and which would tend to promote mll or some of the svils and .
difrioculties in its enforcement as hereinabove mentioned.

In support of these prapositions, ths following aue-
thorities are oited: 3Shipley ¥v. Floydada Indspsndsnt Sohool
Distriot, 250 8, W, (Comm. App.) 159; Trimmier v, Carltom _
116 Tex. 572, 289 5. W. 1070-1074; Freels v. Walker, Ocwmissioner
Gen, Land Office, 28 S, W. (24) 627, 630 (writ refused); winder
v. King (Comm, App.) 1 8. ¥, (2d) 587; State v. Hule, 96 S, ¥,
(24) 186, 138; and 39 Tex. Jur., pp.BRi-222, -

Applying what haz jJust besn said to the legislation
whioh brought into existenoce the Teacher Retirement System of
Texas, it is the opinion of the Attorney General's Department
that the provisions of this statute are plain and unambiguous
as oonoerns those sootions upon whish the foregoing questions
are properly predi-ated, and thet the same wust be comstrusd
socordingly. ¢#e advise, therefore, that it was the manifest
purposs of the Legislaturs that the Bourd of Trustees who
are oharged with the administration of this System shall deal

rimarily with the bensfioiaries in their reapeoctive scle and

ividual capacities in all matters respscting the adminis-

tration of the law and sbout which such beneflclaries are
ooncernsd. W¥henever, therefors, cvoocasion shall arise for the
payment or discherge, in whols or ia part, of any of the defined
benefits, such psyment must be made to the intsrested msmber in
person so long as he or she is alive and of soynd mind, re-
g-rdhu of whether such member 1s married or single, male or
emale, or that he or she may have baen married and subse-
quently divorosd. Such are thes express direotions contained

in the statute, and they must be carried out hy the irustees,
not only because they are commanded so to 4o, beguuse they
oconstitute contrastual obligations entersd into between the
teachers and the Stats of Texas, 4n 1ts ocapacities as "Imployer®
and as a oontributor to the 8 of the System, unless as
implied in the first question submitted to this Departasnat,

the Legislature in sc enaoting has violated sowme provision -
of the Comstitution of this State. " ¥o one is required to ad-
minister or incur a responsibility under an iet or any seotion
of an Aot of the legislature whioch is void because prohibited
from becoming a law by the Constitution.

Careful consideration, therefore, has besh given
to the constitutional phase thus implied, and for reasons as
more partioularly shown hereimafter, it is the opinion of this
Department that the statuts 1s not unvonstitutional in respect
t0 any of its operative proviasions now under review.

while it is the opinlon of this Department that
the benefits provided for in this iot belong to the sstate
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of the member to whom the sime ahall have besn allotted and
oredited by the trustees of the System, and that the husband
or wife of the member in virtue of the ocommunity laws has no
claim to such benefits, yst it is not believed that every ulti.
mate ismsue of ownership or title with respeot to these matters
is necessary to be determined by the trustees as a sondition

to their lawful administration of the afreirs of the System.
The trustees may safely deal with the members upon the dasis

of reasoneble presunptions and prims faoile indiaoie of titles,
It 45 well t0o bear 1in mind that the Constitution no where defines
*Oommaunity Estate”, It is only mentioned one time in the Con-
stitution and then in connection with the seotion which defines
the separate estate of the wife, and whioh is Artiocle 16, Section
15, and which after dsfining laid estate, provides that:

", . « 804 laws shall be passed more clearly
defining the rights of the wife in relation as well
as t0 har property as that held in ocommon with her
husband,* :

Nor is any mention made in the Constitution of the
husband's seperate estates. OJonssguantly, that sstate and the
oommunity I::porty of the spouses are both of stasutory defi-
niticn, Likewise, the ordinary legal presumption which is to
the effegt that all property in posses-ion of either the husband
or wife at the time of the dissolution of marriasge shall be
presumed to belonrs to the community estate, as well as that
respecting the husband's control of the community estate during
the lives of the spouses, are puresly of statutory sanotion,
Consequently, the legislature may at any time enact regulations
respecting ocommunity estates by virtue of whioh the oontrol
of certain types of ocommunity property may be takem away from
the husband and be vested in the wife. With equal ocometitutional
liverty of aotion, the lLegislature may provide by law that She
existence of oertaln predetermined faots shall oreste a pre-
sunption of separate ownershiy in the wife and thet she may de
dexlt with upon the basis of suoh presumption.

There are famillar instances of legislapion such
as just mentioned, One of these has to d¢ with deposits in
a savings bank. 4irticle 409, R. C. 8, 1986, provides in sub~
stance that: Vhen a deposit shall be made by or in ths name
of a female, she then being or thereeflter hecoming married,
such deposit shall be held for her exclusive right and benefit,
and that it shall bs paild, together with interest thereon, to:
the person in whoee name the deposit shall have been made, and
that the reoeipt or acquittance of suoh female shall be & valid
releass and diroharge from such deposit, or any part thereof,
to the corporation wherein such dopgg;i has been made,

Another inastanoe of the lLegislaturs oreating such
a pre tion 4is isrtiocle 4738a, R, C., 8. 1986, as amsnded,
and whioh provides in subatanoce that whenever any person
shell proours the issuance of a polioy of insurance on his
or her life in any legel reserve life insuranoe ocompany and
shall designate, in writing, the benefiolary to receive the
proceeds thereof, the oocmpany issuing the policy in the ab-
sence Of any notioce of adverse clalm to the prooseds, may pay
the proocseds upon the death of the insured to the person so
designated as bonorioiar{ and such payment shall disocharge
the sompany from 21l lia illty by resason of suoh polioy.
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Another such instanoe 1s shown by Artlole 4622,
R. . 8. 1925, which provides in substence that funds on depo-
sit in eny benk, whether in the name of the husbend or wife,
shall be presumed to be the sepsrate property of the one in
whose neme it stznds, regardless of which one made the deposit,
and that'unless the bank 1s notifled to the contrary, it shall
be governed accordingly in honoring checks on the acocount,

The foregoing illustrations demonsirate that the
Legislature has with legsl impunity enacted laws which provide
that the existence of a defined atotus or the existence of ger-
. tain faots shall have the elfeot to create a legal presumption
"of separate ownership of property in either the husband or
wife. The least that may be 8ald in thie connection respeocting
tlie statute under consideration is that it affords another
instance of such legislation. .

\It is settled law that & recital in & deed to a
married woman to the effect that the conveyance is for her sep-~
arate use end estate removes the presumption that the property
conveyed belongs to the commnity estate and creates a presumption
that it belongs to the separate estate of the wife, Also, 1t
1s held that the ciroumstancea of -such a conveyance may establish
2 gift by the husband to the wife in & osse where the purohase
prioce seotually is paid with the community funds and the conveyanos
to the wife is by 2 person other than the husband, MoCutoheon
v. Furinton, 84 Tex. 8603, 19 3, w. 710,

Therefore, we advise that when the trustees shall
have made a payment of the benefits provided for in this Aot %o
any benefioiary, & receipt from suoch beneriolsry willl operate
gs a discharge to the trustees to the extent of the amount of
such payment regurdless of his or her marital status,

As sbove stoted, however, 1t is the opinion of thias
department that the benofits actuarially determined to have
acorued to a married member of this System, belongs solely
and actually and not presumptively to such member, and we will
proceed to assign the reasons for a¢ holding., But before
doing so, we call attention to the fact that the first question
anhmitte& to this department is inaptly stoted, and that it
should read rather as follows!

"Are the benefits which shall have been le-
gally sllocated to a2 teacher member in the Teacher
atiremant System of Texas commnity property 1ir

the teascher is married?"

This is deemsd proper for the reason that the bene-
fits whioh are returned or pald to the tesoher are not the
ear marked contributions whioch he may have pald into the funds
of the System, but they consist of such an amount as shall
have been motuarially determined to be hias prorata of the
earnings from the sum total of the contributions froam all the
teachers of the Stzte when added to by the sarnings from the
total of the appropriations made by the Stute into the funds
gt the System, and fpom such other sources as are contemplated
¥y the Aot.



loosely speaking, it may be said that the Teacher Re-
tirement System of Texzs 1s a legal hybrid with respect to its
corporate entity and the business whioh it has been authorized
and ocommanded to conduct through the medium of trusteses for the
agle bvenefit of the teadbers of the State. However, we think
it 1» epparent that the dominant feature of the statute ia its
srative phases is a form of soocial imsurance, whioch masy be
elassified as 0ld age insuranoe and disability insuranoe payable
to the lnsuroed member in the form of benefits d g his life,
either in a lump sum or as per the terms of an anpnuity and con-
taining, also, elemants of ordinary life insurance. There is
this further eszsential element, however, and that is that the
amounts of money which the State from time to time is obligated
to appropriste into the Treasury of the System shall bs equal
to the total payments of all the teascher msmbers, and also that
for thes purpose of organizing the System and establishing an
office, the Lepisleture appropriated the sum of $26,000,00, '
Suck -sum, therefore, is the original or starting oapital of the
organization, and the subsequent and ad:itional appropriationg ...
by the State end the individusl payments made by nember
teachers simply add to the capital of the System snd spnable
%%h- not the teachsrs - to make money, by means of whish the
efits sotusrially determined as to amounts are eventuslly
upon stated contingencies pald to ths msambers or to their
estates. Regarded as en indireot pension, these benefits,
beling gifts, satisfy the Constitutional provision which de-
fines the neparate estate of the wife by deolaring that “any
grOporty, both real and personal of the wife, owned or olsaimed
y her before marriage and that acquired afterwards by gifs,
devise or desogat, shall be her separate property." Artlcle
- 16, Seotion 15.

. This provision was 1noor£oratod into the Constitu-
tion as a shield of protection to the wife, and while it
. neoessarily limits her saparate sstate to se properties
" whieh are aoquired thro "the several sources defined in
the Constitution, yet this seotion has not reoffived and should
not receive a narrow gonstruotion, especilally &s respects

ts to the wife., Any kind of property whose inoeption of

¢ 1s by gift, by whatever form it may take and whate
aver aot of the donor the gift 1is indicated, satisliss the
Constitution, and vests the -title thereto in her separate
estate, whether the donor is the husbend or some cther person.
As betwsen the husband and wife, the gourts have in a variety
of oases upheld the wife's title when based upon an 1ied
gift from the husband., This s especially true when the in-
dicis of title appears to be already in her separate esatats.

It should be here noted that the word "aoquired™
as ussd in the above section of the Constitution means the
inception of ths titls to the property, As applied to the
subjeot under discussion, therefore, it xazns that i1f the
wife before marriage beccme a member of the Teacher Retirement
System, that faet alone determines the status of the benerits
therein as bveing in her separate estute. Her subasguent marriage
would not affect that title. The law a8 to this matter is well
settled, -and requires no further disoussion or oitation of
authorities,
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Hsnes, the prinoipsl queation to be determined and
the cne whioh has given this Department some oonoera is that
respecting the obaracter of 9itle whioch a married woman ao~
quires to benefrits in the Tescher Retirement System, when
during marriage she begomes, for the first time, a member of
that System. The primary sources of the funds from whiech
the bvenerits or insurance are to be pald to the members of this
System have already been noted, and they constitute a material
consideration in determining the nature and character of title
as respeats such beneflits. If to these conslderstions, & girft
from the khusband is required to ocomplete title in the member
who §s a married womsn to the respective benefits allooated to
her, we think such gift will necessarily be implied. When a
married woman becomes a teacher in the sohools of Texss, and
aspecially if she continues to teach for any length of time,
the law oopsidere that it ia by the consent, expreas or implied,
of the husband. It follows as a natural consequence that the
husband knew or by lew 1s charged with the knowledge that a
small portion of the wife's earningp would be invested monthly
in the Tezoher ietirement System. 18 'further oharged with
knowledge of the terms of the statute n whiéh the organiza-
tion of this System is based that his wife's alleoated beneriss
are prima fecle vested in her separate estate by the very terms
of the law., A4a to these conditions of the wife's employment
ag & teacher, a hueband may, if he will, at the proper time,
object but lacking such obleotion, he, by implicetion of law,
consents that his «ife so long as she remains such teacher may
oontribute monthly & amsll perospiage of her sarnings as for
her separate use and bvenefit to the Teacher Retiremsnt System.
Gifts thus established by implioation of law from the husband
to the wife heve frequently received ths sanction of the courts
in similar situations. Saylor v, Saylor, 20 S. ¥, (24} 222;
Kellstt v, Frice, 95 Tex., 160, 88 S. W. 51,54} Daggett v,
Worsham, 264 S, ¥, (C. &.) 180; Dority v. Dority, 70 3. W, 338,
ALf. 96 Tex. E15, 71 §, W, 950; Brown v. Fore (Com. App.) 12
S. W, (24) 114; Tespus v. Fairohild (Com, App.) 1% S, W, (24)
583, 589; Sorenson v, City Kat'l Bank, 121 Tex. 478, 49 S, W,
(24} 817; 25 Tex. Jur. pp.68-74.

"Thers is no limitation whetever upon the
separate estate thus asoquired as to the souroce
of the donstion., It is only required under the
gensral principle that there be an suthorixzed
donor and & oompetent dones - imn other words, a
girt, Neither is thers any limitstion what-
ever as to the ocharaoter of property that may be
thus donated. It may consist of real proparty,
personal property or mixed property, of choses in
posseasitn or in aotion. It may consist of any-
thing recornized by law as property or a proiorty
right. The glft may be express or implied; it may
be by parocl or in writing; it may be sither inter
vivos or cause mortis. Whenever the itransaotion
meets the genersl regquirements of law ap to girfss
¢« « +» and the donee is a married person, the smub-
Ject matter of a gift becomes at once a part of
his (or her) ssparats estete." &3 Tex. Jur. p. 88
an: authorities gited in the notes,
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.. And as appliocadle to either the hustand or the wife,
sbaent fraud, either may donste to the other a portion of the
oommunity funds to be 103:11{ invested for the separate use of
one or the other spouss, or both, &3 Tex. Jur. pp.lbs-lg?.

With respect, therefore, to a husband who is s mamber
of the Tesolher Retirement System, there is no trouble in deter-
mining that the benefits thet are slloouted and payable to him,
as provided in this law, constitutes his separate property.

In add/tion to what has already been said, the principles of
law sre here spplicable, which have governsd the courts in hold
ing that the procesds of life lnsurance accruing from poelicles
taken out by the husband and payable %o his estate belong to
Ris separate estate, notwithatanding the premiums have been
paid from community funds. It is not noco-auri $0 sxtend

this opinion to give the ressons assigned by the eourts in oom-~
ing to that sonolusion. It is surficient to say that ths law
has thus been dsolared by the Supreme Court of this State,
Martin v. Moilllster, 94 Tex. 387, 83 3. W, 6243 Faln v, Faln,
93 8, W, (8d) 1226 {"rit-of error dismissed)}; Jones v. Jones,.
148 S. 1, {C. A,) 285; Whiteselle v, Northwestern Mutual Life
Insurance Co., 188 3, W, 28, Aff, 221 S, W, 675; Hatoh v,
Hatoh, 80 9. W. 411 (Writ of error refused),

Some of thess ouses also anpounse the doatrine, which
is settled law in this state, that the dissclution of the mar-
riage by divorce does not affeot such separste intereat of the
spouse in the polioy of insurance, and also that after tha
divorcs, neither spouass has any insurable lifs interest in the
life of the other. '

With respeot to the provision of the Act whigh deoclares
that & member while living may appoint in writing a person %o
receive at the death of the member the residus of his or her
benefits, whether culled "Returned Contributions”, "Retiremsnt
Benefits™ or "Annuity”, it is to be noted thet such sppointment
does not give to the appointes any present interest in suoh bene-
fits duwing the life of the member. As $o such appointes the
title to such residue dces not vest absolutely until the deuth
of the member, If such an appointment is made, however, and
1t is not subsequently revoked by the member, it would entitle
the appointes to recelive such residus of the melber's benefits
for the reason that this Aot specificelly so provides, Ian this’
Tespeot the statute is similar to the provisions usually con-
tained in ordinsry life insuranoce polioles, whioh authorize
the insured to appoint, in writing, s substitute benefioiary.
Suoh an appointment, as provided for in this Aet, it is believed,
may be recalied or revoked by the member.

It should be sdded that sc much of these bonefits
as the Aot provides may pasz %o the estate of the mamber upon
his or her death is en inheritadle estate, and may freely Dbe
disposed of by the VWill of the mamber,

Thersfore, subjeot to the definition of the terms
ee indioated in this oplnion, the anawer to your first question
is, that this property Adces not belong to the community estate,
but that 1t does long to the separate estate of the teasher.
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In enewsry tO your second question, you are
ld:%:l‘ that the busbend or wife may so specify in
T nEgs»

The answer to the third queation is: The
busband or wife,.as.ths gase may be, is entitled to w0
much of~4he-gontributions, or rather so mush of tha
funds, aotuarially dotorui as is in asoordange with
the specific provisions oontainnd in Seotion 6 of this
Act, and the cther spouse bas no intersat in ths same.

The snswer to the Tourth question is; 4
divoroe would not alter the situation.

Yours very truly

ATTORNEY GE#;}%L or TEIAS
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