THIE ATTORNEY GENERAL
OF TEXAS

) 2 L MCTRR.L e - AUSTIN 12, TExAS
- Jamuary 21, 1939

Honerable Tom C, Xing
Ztate Auditor
Austin, Texas

Dear ¥r. Xing: Opinion Wo. Q=143
Re: Legality of Commission
amployees receiving feea
Tor unofficial aota.

Your request ror an opinion as to whetber it is lawful
for an employee of the Cormissionsr of Insurance or other individ-
aal t0 sollest or receive monay and appropriate it to hias own use
far eompiling lists of agents or furnishing eopies of dcouments
or reecrds of the Lspartment where servigcea ars performed after
office hours or at any other time, has been received st this of-
Ifias,

Under the deolsnlons, we feel impelled to zay thet the
question of the employee's right to retaln the fee charped dew
pends upon the question as to whether the service performsd is
an offioisl or unoffiociel one. If the act 13 official, he must
deliver the fes cherged to the [tate, otherwise there is no law
to prevent his retaining 1is. '

In the osse of Crosby County Cattle Co., v. lclhermott,
a8l S, ¥. 293, Amerillo Court of Givil Appesls, ths Cattle Company
mace a contreaet with » tax eollsotor to furnish certificatss
that sll taxes on certain lands had been pald for sertaln ysars
snd by wham, The .81 collegtor sued the Cattle Company for the
amount agrsed upon and the defunse was that the ta&x collector
was not entitled %0 such payment since his compenss=tion was ro-
vided by low, The officer was allowed Iecovery, the court holding
that the certificate: were of & klnd hs weuld 0ot have to make,
and a chares for which was not »rovided, under the statute and
that his furnishing the same wss not an official act.

“uotation 1s from ths opinion in thet ease 83 follows:

‘A public officer is not entitled to receive, for
the performanoe of his officlal duties, any conpensstion
other than such as 1s provided aud permitted by law,
snd csnnot recover for the performmnce of aotz within
the scope of his offleisl dutles. 'Hut an officer nay
sarn a reward, 1f he 1s under oo oblization because of
his officlal charsoter to <o the purtiocul:.r act for
whieh the reward 1s promised., The goneral principal
prohibiting publis officers from receiving rewards
for the perfoarmance of their orfficial duties dces not
prevent them from entering into sgreements with pri-
vate indlviduals to render unoffricial services in
eonsidorstion of direct compensation heins natd faw
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‘sush servicea,' 22 R. Ce Lo pare 235, De Si0."

Persuasive also 13 ths case of “orris v, Kaslinz, 15 .5, ~
227, {(“up. Ct.) distinguishing between the official «nd noa~official
aets of a sherirff endallowingz the sheriff a reward for an arress
whioh he was legelly not onliged to neke.

: R-tarann- is alz=e -ndi to Burlingens ¥, Hurdin County,
164 W. W. 115, “upreams Court of fowa, recognizing the right of
a olerk to retain money sarned nﬁonﬁ his office in an unafficial
wayYe. .

Zhe qu.suibn now arises whether the services meationed
ia your queation are officlal or unofficial,

No atatuts nrovides for tha service of ccrpiling "1ists
of agents” or fixes any fee to be sollected for any such service.
~ That 1s a service which the Insurance Commissioner ezn not be
requirad to pepform a8 a part of his duties, This, of ccurse,
appliea to his employees, You erec, therefore, advised thet 1t 1
lawful for one of hls employess o receive for his own use noney
;1vul hia ss campensation for compiling sush lists,

Artiele 3920, Revised 61111 ”tatutea. providas as follows:

*The Commi:siomer of Insurence shall gharge and
Tecelve for the use of the “tate the followlng feca:

“For every copy of any paper flled in hia'dcpart—

,_lﬂnt. for zach 100 words . o « o & & & o » : ,20
"Por arfixing his official seal and oartiry-
m O theo ORI o« v ¢« o o 0« 0 0 = ¢ o o » 1.00"

Undexr 3920, it 13 quite plain that for rnrniahing certi-
Tied coples of papers in his office, the Insurance Cormizsioner and
his employees st colleot for the “tute a certaln fee gad it is
immnterial whether cuch ooples are made during regulsr of ’ice hours
‘oF not, The Ctate's right to 1tz presoribed fee can not be dsfested
by a oclerk's yinlding to the temptation of making a certified copy
sfter five o'slosk,

Ve belliave that irtlcle 3920 recognizes the uncertified
copy, and that if s person cesires such a copy hLe 1z entitled to
get 4%, and pay for it at the rate of .20 per hundred vords, with-
out paying 31.00 for a surtificatec which may aot be needed’ dy him,

‘%e h-v. resd Ix parte lrown, 78 H, &, 553, “upreme Court
of Indlana, which sonstrued the term "ocopy of any record or paper
on file” %o mean s certified oopy only. However, the statute
there involved did not pay separate recognition and nrovide
diffsrent charges for preparing "ocopies” and affixring eerstificates,

- Our opinion follows that for furnishing ancertifisd
edopies, in or out of office hours, the Cormisasioner of Insurance
and his exployces must meke a cherge of .20 per 100 words and

remit the uam. to the Ttate, Yours very txuly
- ATTORMEY GUNERAL OF TRXAD
ShLiN: jrd By. /¢/ Glenn R. Lewis

ATTROVEDs ot Glsan R, lewls
/s/ Gerald C, Waon Assistant



