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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GenaLD C. MANN
ATTORANEY SEANERAL

January £4, 1939

Honoradle Esco Walter. <r/
County Attorney

Taylor County '
Abilens, Texas :

Dear kr, Walter:

icn in regard to & chauffe
this office,

y the ns , who owns and
bottling plant\in Abilene, snd who

t ed for €,000 pounds
{ drives and operates
epsi Cola to his ocus~
unty. Banowsky person-

"A man

mers pay him in cash for the Fepsi
delivered .,

auffeur's License Law is Mr,
red to apply for and receive a
licenge before he drives and Qpers

{e appreciate your adle drief om this cuestion which
you submitted to us. We agree with your conoclusion,-



-
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The term “ehauffeur” is defined in paragraph (g) of
Seation )1 of the Article ¢687a, Revised Civil 3Jtatutes (as
anended Aots 19837, 45th Legislature, page 708, Chapter 349,
paragraph l-A)as ;0110“3 '

"Chauffeur. Any person whe operates a motor

vehicle for any purpose, whole or xlrt time, as

en exployee, servant, agent, or indepenient eone

tractor, whether pali in salery or comnission; and

evYery person who operates & zoltor vehlole wihile such

vehicle is in use for hire or lease.”
According to this definition, iMr, Banowsky is not a "chsuffseur"
unless he¢ can be construed as operating his truck as an “eume
rloyee,” a "servant,™ an "agent,”™ or &n "independent contractor.”

Under the faotes glven he is not an "employes” or a
“"servant,” whe are des-rided in Tex, Jur, 10, 8a: fcllows!

"In the language of the law the word "servant" is
used to embrace sll claises of employees, 1% is synoaye
mous with "emrloyee,® and includes all perasons of what-
sver rank or position who are subject to the édircotion
and control of snother in any departzent of labor or
business,”

Under the faots stated Mr, Banowsky is not under the direction
or ocontrol of anybody.

Likewise ,he is not apn “agent.,"™ A definition of aa
arent is set out in Reed vs., Hester (Tex, Comm, Arp.). ¢4
5. We{2nd) 1107, a3 followsg

"An agent is dsfined as cnb who undertakes to
transsot ascme dusiness or to manage some affalr
fcr another by the autlority 2né on acoount of
the latter and to render sn account of i, 21
He Co Lo Po 817; Tex, Jur, 5. Fp. 384 and 3838,"

%e also think that he is not an "inderendent contractor.®
A well kncwn de’inition of this term 15 stated in Moreno vs,
Terzinal Bullding Corporstion, 59 3. . (2nd) B98, as follows:

"An incderendent contractor i3 a rerson eme
Tloyed to rercrz work on the terms that he is
to be free from the ocntrol of the employer as
resjects the manner in which the details of the
work are to be executed," 19 A. L. R, 235, note,

Thisa .efinition describes an "inlependent c.ntractor™ as a per-
aon who is "enployed,”™ and although his freedom from control is
tu¢ cost pronounced part of the definition we think that there
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must also be the element of employmeat by virtue of a con-
tract, Mr, Banowsky in this case was not "empluyed® and as

) far as the faots show he was not working under any ¥ind of con-
tract of employment.

, In view of the authorities Mr, Banowsky s not "an em-
; $boyes, aservant, agent, or independent contractor,”™ a there«

fore Boes not come within the first rart of the definikiadn of a
®chauffeur.® The second and last part of the definitipa urplies
to operators of motor vehlcles when the "vshicle 13 iniuse for
hire or lease.®™ In this case it is Mr. Banowsky's own vehicle
and no hiiying or leasing is involved,

Our answer to your question {a that Mr. Banowsky is not
required to obtain a chauffeur's license before operating his
truck as outlined by you,
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Yours very truly

ATTORREY GEN.RAL OF TEXAS
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