OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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Hon., Will Crew
County Attorney
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Dear 8ir;
Opinien ¥o. ¢

Re: Costs of eoﬁr'

was dated January 26, 1939,
herein, buk besause of the L

law on thess questions we'pav
4 tions and desn it advisadl to E:

rtainty of the
dered the gues-
6y this seocond

Court may
1s perfected?

sath affectn sdsts
Court, as well as the

"3, naty Clerk san made delea-
ats pa co ts of sopying Bill of Exsedptions
2 Trans¢ ip - hator. same axe delivered to

aave made an exhaustive searsch and have desn
wnabdle to 14 any appellate socurt eases oun these guestionsi
and the statutes do not deal direcily with the auhjbct.

Artisle 828, ¢, Cy P,, reads in part as follews;
"The effect of an appeal is to suspend
a2d arrest all rfurther proocseding in the sase

—~ in she oepurt in which the conviction was had
: usntil the jJudgment of the appsllate sourt is
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- Yeosived by Sthe sourt from whish the appeal was
taken." :

Articles 841 to 845, C, C, P,, inclusive, are
in regard to yreparation of tﬁ- tuueript in ori.-inl
oases oa appeal, These articles were all passed ori-
ginally as part of the samne act whish was House Bill Mo,
62, First Called Seassion, R2nd legislature, 1892, A
fow slight ebanges have been made ths or word-
ing of these articles but these shanges are terial
as far as we Ale sonsernsd,

These artiecles read as fellows:

*Art. 841, The Clerk of a Court froa
whieh ax appetl is Sakean shall prepare as
800R a3 practieable, a transcript in dupli-
sate, in every ease in which an appeal has
bosn taken, whish shall eontain all the pro-
ssedings had in the ease and conform to the
rules governimg trnaserigtt in eivil sases,
ths eopy of such transcript to d»e filed in
the trial court with the original papers in

.. the sase, and ths original to be forwarded
to the oiorh of the Court of Criminal Appeals
as provided in Article 843 of the Code of
Criminal Frocedurse of the State of Texas,
1925, Provided the Clerk shall mot sharge -
for the extra sopy.

"Art, 842, The clerk shall prepare
transoripts in felony eases that have besn
appealed in prefersnce to nisdexsanor cases
and shall prepare tramscripts in all serim-
inal cases appealed in preference to sivil
SaAResS, :

. .*"Art. 843. As soon as preparsd, the
_Slerk shall forward the transeript by safe

» 2. sonveyarbe, ehargés,paid;-inélosed in e

fecurely sealed exnvelops, dirested to the
slerk of ths Court of crininal Appeals,
- WArt, 833, Zhe elerk, immediately after
. the adjourncent of the sourt at whieh appeals
were taken, shail msks out & sertificats under
‘Ris seal showing a list of each sause appeal-
#d. This sertifieate shall show the stylelof
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ea the sfrense, the date Julgment was
SRt ata%he ate’ the appeal was taken;
and the elerk shall send it %0 the ¢lerk of
the appellate ssurt. _

"Art, 845, When 1% appears by the slerk's
sertificate that an appeal has been taken but
that the transeript has mnot desn received by
the ¢lerk of the sourt of eriminal appearls
within the time reguired by law for filing
transeripss in eivil actions, sueh slerk shall
Annddistely motify the elerk of the proper
sourt that the same has ROt deen received,
and sush elerk without lolaI shall yroptrc
and forward another transeript as in the first

- Amstanees, and motify the slerk of the appesllate
‘gourt letter of ths fact that such trans-
seript has bdeen forwarded and how and when it
was forwarded."™ L

A reading of these five artieles tojsther indil-
sates that it is mandatory that the ¢lerk prepare and for-
ward the transcript to the Court of Criminal Appeals, al-
though the eost for the preparatiocn of the trantoript
kas not been paid,

Although Shere are no appellate eourt sases in
Texas on the guestion of the eounty clerk oharging in ad-
vanse for a transoript im a misdenzeanor sase, however,
it was held in the sase, Xdmondson vs, State, 6 S, W, "2
119, that a &istrict clerk ®ould not damand his fee in
advance for preparing & transeript iz a felony appeal.

There are Ro provllioni in the statutes provid-

dag for a pauper’'s sath in misdeasanor eases on appeal.

The law is moticeadly silent on the questions
submitted in your imquiry and thersfore, any aae would be
in doubdt as to the sorrest answers ., In passing wpon a

" similar situation in tye sase of Gilley vs, State, 13 S.

W. 80d %08, Judge Lattimore used the following language:

"One desirous of having the correoct-
ness of his trial r.viound oR appeal should
have the proapt and willing assistanse of
all officials who have duties in sonnsction
with the preparation of ths record in such
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sase, and, if there be doudbt as to the exast
attitude of any step in such preparation for
appetl, we ésem it should be resolved in
favor of the aecused., This appellant seens
to have aocted with promptness and diligence
in trying to get his statement of facts ap-
proved and defore this eourt. We are un-
willing to soneede that he should de deprived
of same when there is a doudbt as to the
techniocal point mow raised by the state.”

¥e think that this language is applieadle in
this sase and any 4oudt should be rezolved in favor of
the defendant .

. You are respectifully advised shat it is the
opinion of this Depariment that the sosts of souaty

“sourt sannot be eollected until Jjudgment of the appellate

sourt is received by the court frox which the appeal was
taken and the paupsr's oath has no appliocation in misde-~
MSAnOY BASSS &5 fAr &8 an Appeal is soneerned and you
are furbher advised that the county slerk eannot demand

and eompel defendant to pay sosts of bill of sxceptions

lnddtrlnsoript before the same are delivered to the de-

fendant. )

Trusting that the foregoing amswers your in-
qQuiry, we rexain :

Very truly yours
ATTORNZY OENZRAL OF TEXAS

By(Signed) Ardell ¥illians
Ardell ¥illiams

- Aasistant

AWAW . :

APPRCVED: .

{Signed) Cerald C. Mann
ATTORNEY GENKEAL OF TEIAS
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