THE ATTORNEY GENERAL
OF TEXAS

AvasTiN, TExAan
| ATERNEY GRNVRAY ‘.m’ n. 1’,’

ar, Clsude A, Willlams
Aszistant Bearstary eof Btate
Austin, Texan

Dear iMr. Willianst - Opinten Wo, 0-186
Re: ¥11) & vasanoy exics as of
Jomaary 25, 1939, with reapass
to the effies of $he Julge of
the Epaafel Distrist Cours of
tregg County, Texas

Your lettsr of Zapuary R0 i’” in whish request
an opiniex frem tuls Doynrtuat’apox'x the ;uutiou tﬁ:-‘un‘-um

Mz bean yeselved, The pertimeat povtions of your lstter srs az
followsi

"In 1935, the Legisleturs of Texas sreated a
~ Erthl Diatriet Court of Oregx County, Texen } Fro-
vi€ing that sai€ sourt sheuld exist for a period of

four years. The Ast sreating this sourt is cofiried
i1 the Annotated Statutes umdcr Artiele 199, ssetiea -
8, and en page 36) of Yuolume One ©f Veraon's Annde
tsted Ctatutes, Thim Rot srsating the Epasial Dis-
triet Court of Gregy County, Texzx, devame effestive
on January 25, 1935, 1In scsordsnsee with dhe
slens of shis met, the Govermcr appelnted B, &, Nere-
dith Julgse of the Tpeclsl Dinstriet Cours, Juldge
Meredith ssrved under this sppointuent end Becams
e eszldidats for the offiee of fipecisl Distriet Julge
.@f Orerg County a¥ the Novexbur Ogneral Rleotion in
1936, at whieh Sime he was elected withaut epposi-
tion, Oam October 26, 1937, Heation 8 of Artlsle 199,
wes amsnded 20 &8 %0 wih that tha Epeeial Dis-
sriet Cours eof Orsag County, Texas, should w ex-
tended uatil she 25th day ot Jenuary, 1943, er in
ptaer wordsa, it was extended feor an additlomal four
yesrs, At the Genaral Klestion ix Novonber of this

sar, Judps Herelith recaived sigity-saven "writ-~

* votas amd haz Deen sertifisd By tiue County ¢

ss t!'u duly slected Tudpe of she Gpssinl Dlstried

ourt. -

—~ "Therasftsr, the fecretary of fGtate's offlse

' Teteived a eertification from the County 7ulpge of
Gregg Counsy, Yexaz, tiwt Fuldge DI, ¥, Meredith ball
Posk slecked ¢4 Lhe orfise of Judge of S mom
Distries Yourts ef Grepx Gounty, Texas, snd rasfter,
en the 2 4y of Novenher, 1938, Coveracs Jamss ¥,
A ¢ Goveraor of $iw» ah&c of {‘onu, and Rdwerd
Clark, Becyetsry of Atete of the Bt be of Texma,
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issued 8 sartifisate of slestion, On Jamurry ), 1939,
Goveranor Jams ¥V, Allred, Governor ef the f'tate of
Texas, and Xéward Clark, Sesretary of Fiate, lssued
"a sommissien to D, f, Meredith as Fulge of the Epecial
Distriss Cours ef Gregg County, Texas, _

*The following questions present Shemselves and
this offiee respsotfully requests an epiaion of your
office with referensc %0 them,

(1) Was &t uoun:{ that thers b & eandidate for
this effive Lin the elections ef 19387

{2) VW11l there e @ vscanoy in this effiee on Jan-
uary 25, 1939, unless the Governor eppoints sosedns?

{3) Did Judge Meredish's eleetion in 1936 elest him
to & T Jear term of effice, evem though at that
time she offi{ce to whish he wesx elected had enly two
yoars 3¢ g0 Bt was sxtenndsd ene year after iis elas~
Sis for & pericd of feur years more? = ,

(A) Did She “write-12" votes slest Julgo Merséith $o
sasther texm of office and £ a0, for how lsug a sime?

§] Dees the wé-xu finsued Wy the Covernor and
_ retary of EBtate W

. 8 ea Januery
{6) Ix the co-iuig 1saued Wy the Covernor and Geee
retary of Otate void snd of 20 Tforce and effest?

| Is the yressat Governer entitled to make aa ap-
r Atmant $0 £111 she offies of Cpesial) Distriet
lﬁg of Gregg Gounty, Texss, aanid sppointes %0 serw
. unt t2% next Ceners nut{mﬂ

Tt 1 desmsd sévisstle to guote in full Sections
8, 10 end 11 of the Aet of ths Lagislature whieh sreated tits
Fpecial Dietriet Court ef Orege Ocunty, Texaa, and thay aret

Seotion 8, *Bald "yesial Distriet Court of

Cregg County, Texas, srested Wy this Agt, shall aue
tmtin-uy ceass to exist upon the expiration of four
4) years fron the dste upon whiech this Ast bestmn s
sffective and gll terxs and rﬂhlms thereof ahall,
apon ths expirstion of feur {4) yeurs from ths Gate

this Aot besonen effective, W and besoms of a0 furthsr
fores and affect whatsoever,"

Sestion 10, *The Governor ¢of the 5tate of Texas
Lumedixtely upon this A¢t's taking effest, shell ap ht
a suftshls and’ qumisc peracn as Distriet Tuige
_said Bpeeinl Distries “Yourt for Oregg Oounty, Texas,
having she qualifioatiens ¢s pruvided by the Lawas of
the Stats eof Texas, as District Judge, of saif Opesial
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Distriet Court for Grege Ceunty, Texss, who shall hold
nis offise unsil his suseessor is 4 elected, at Sie
sext gensrsl elsction after this set omes effeqtive,
and qualifies, ané ssid Judge and his suocsessors ia
office shall receive sush sulary as £s now previded fur
Distrist Julges unler and Wy virtue of the sl laws
of the Ftase of Texns,®

Egotion 11, "Thers s herTsly ssaferred wpon said
Specia) Distrist Court for Oregg Ceunty, Texas, and wpen
the Ju shareof, all of the rights, powers griv!.hps
and daties that aregiven W law to the pistrlet Courts
and the Distriet Judges ef thim Btase, and all lsws of
the Ctats of Texas with yeferance to the Distrist Courts
and Distriet Judges shall de desmed equslly spplisanle

o seid Opasial Distriet Ceurt for Gregg Oounty, Texas,
ud“tx‘xoc.l'udp therecf, exespt as herein speoisx X~
L) :

™he rortrﬂtth legislature at itz sesond salleld sexsion

oa Ostoder 25, 19{ , amended Cootisn 8 of She Ast so 8s to there-
after youd an ¢ .

st

Section 8, "Zald fpesial Distriet Court of
County, Yoxas, sreated Wy this ast shall sutomatieal
ocane o exist on the 25th &uy of Jenurry, 1943, and
811 terns and provisions thereof shall de an & Seson o of
a0 further forse anl effeoct upon said dste,*

It is apparent that this gsourt was Aot srested asnd 4oces
20t exist Wy eny affirmative prevision eof tshe Coastitution, de-
fining 1¢ snd apeaifrying its fuuauuu Wt that £t was sreated
by the Lagislature in virtus of Shat yrevision of Arsisls §,
Sestien ), of the Constitution whieh reedst

. ", ee the Legislature may eatedlish sush sthar sourts
as 1% may desn2 Rechssary and presoribe the g:ruu-uu
and organization thersof, snd may sonfera the Jurisdie-
tion of the District end sther imferior sourts Shereso,*

The leglslature, Shersfors, sxsept as stherwise restristed
By the Comstitutien was given plenary pewsr in ths esteablishmant of
this court, and sny amendment {hereof, Tex, Jur. Vol. 11 p. 706,
et Beq.

The oaly appoiative powsr sonferred wpon ths Goveraor Wy
the express proviaions ¢f this Aot was te sppoint s suitedls snd
queliried pesrscn as Juligs of seid sours, who should holk offies
until his suscessor should be elected at $hw mext genarsl elsstion,
In other words, the office of the Judge of this Court 1z an elective
cffiee, %The only eleatlon provided the ast to #lent & Julipge of
said sourt £a the Gensral XKlsotion. The firsy Gensral Xlecotion r
the sreation of tha eourt was the electien held Ln Movember, 19
at whish D. £, Meredith who had theresofcre Besn appointe
Judge of salé court b{ the Governor of Texas, was electad without

Had tha 1ife of the eourt so0 permitted, he Wy virtune
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of thut alection and his qualifisation $hereundar, would heve held
sffise for four {nn 88 provided By law in the ease of Julges of
Coastitutiona) Diatriets Gourts, »

Inssash g8 She Bpeciel Distriet Ceurt of mcg County
By ths exprezs provisiens of ths aet then in fores, ssuld ast Asve
existed beyond Janmary 25, 1939, the elestiexn of Nevemdar, 1536,
414 net have the sffect to keep Judge Maredish in effiee Woysad
the dste then provided for the sxpiratioa of the sourt,

The sferesaid anendment to0 sestion 8 af the ariginal Ast
414 not, of cosurse, have the effect to greats snother sourt, mer
did it sd¢ arything to the erigimel Aet, ether than %o provide
another dste whem the sourt should sease 4o exiat, All ether pro-
visions of the Ast ars eoatinued in full foroe and sffect, Anotey
elestion, therefore, was mesessary %o bs Reld for the Jurpose of
slecting a suceesscr $o Judge Mersldish ugon the expirat!ion af iAls
torx, whish will ead Jamuary 25, 1939. The question then arises
when should sueh elestion bave ‘oon held? It is not Melieved that
any othar answer $s Sthat question émn be givan shgn to say that 44
was $hs genaral slestien held Ln Movaxber, 1938, whish was the firag
slection mext E'u-una the datse when Julge Meredith's pressnt term
 would have expired, thet 1is to say, Famusry %5, 1939,

If mo such slestion had ween H¢l¢ in Novendey, 1938, a
vaosnsy hy fores of law would have besn eresteé Janwmary 2§, 15)9.
and She ap tive power of the Governor wuld than have been elear-
1y in existanes to nthpolnt & sukoccesscr %0 Judge Meredith. ¥Thals e
sould not 4o unless there sheuld have betn s falilure on the part
of ths duly qualiried elestors of Gregg Couxty to exereiass shalr
:%c:tnuggr:u law to elast the susssssor o the inounbhent Judge

s .

. The only sther quastion nadessery to bo sonsidered fs
85 %0 whether or A0t $he elestion held ix Novenbsr, IRC under the
sireumstanses a8l in the mannar &5 set forth {n your tler was o
void elsstion fnzofar as ths offioe of Ju of this Court is son-
eernsd, and thot meither it mar the ocertificate of election mor tw
Conmicsion of tShe Governor ahould have any forss or effect,

I% necesacrily appsars fros your statemsat that ao politiesl

gartr nomineted a gseadidate for this arffics to be voted upon at the
eneral Xleotion of 1938 snd is is, Sherafore, to o infarreld that tHe
primary slsotion officers &14 not sonsider any sush orrics was to o
filled at asid Genersl Xlestion, This misteke en ths t of thw
election offisers 4i4 not destroy She right of the gualified voters

to elest & Judge of this sourt at that slection, for 1% is not in~-
tendad shal eitizens shall % disfranchised Wy fn!.luro of slestion
affiesrs %0 perform their dutiss, Altgelt va, Callshan, lik £, W

(co Ad) 1168 (¥rit ¢f Xrroe dlsmiuned), Tex, dur. Vel. “-”0106-7.

It has been veriously hslf snd properly so &n ths spinion
of this Depsrtment, that when Ao purscn's nane appears oh the balloet
to be voted for to any partieular offise in the Gensral) Xlestion,
she voters at ssid election havs she right to “write-in™ the mams of
ths persoa they desire to elect S0 sush office, and Lif such person
4s qualified %0 held She effies snd reoceives a majerity of the votes
sast Lin 3ald election, it is o valid elewoction mnd sush person will
have Been (%z end e n;.:uona to sush offies, Moore, st al
va, ,“tt. . W, 3;' K e m-. Yol. 16 ’.. uﬂ. flsotion 92.
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It s well atated YWy Judge Grady who wrote the epialen
4n the Flott Case that, "Waile suffrage {s mot a maturel er in-
slienadle right, yet 1t is » privilege sonferred »y the Consti-
tution and {3 ROt 0 Be Sukea awdy except By alesr sormand of law,*

Bes, 8180, Dunsgen v, Jones 76 Sy W, (2} a9,

The answer $o your first duuuon, therefore, is thet it
wes AsSessary thet thars B o esndidute for this effics {n the
Genarel Xlection in 1938 in sis sense that was the propor time to
sleot the suocessor ta Judge Meredish, the fncundent, To your
ssoond guestion the answer 1s, thare I8 20 vacsney in this effies
as of Jamuary 25, 1939, %o your shiré question the answer s
shat Judge Meredith's elsotion of of 1936 wus not for & turm exsesding
ths 1ife of the eourt as it existed st the time of sald election,
The snswer $o your fourth guestion $r that the “write-in" vetes
414 eleot Julge Meredith to unotnar term of offise and for e full
& yoar term, that is %o J'lmnr{ 1943, To your fifth questioa,
the snswer that the commission l-nned the Uovernor end Secre-
tery of Btates will aot sxpire a2 lamr{ 25. 1939. To your aixsh
usation the answer is thst the Cermiszslon of shs Governor aad
seretary of Btete {s xot vold dut is in full fores and effect, and
%0 your seventh question the enswsr fa that the pressat Goveraor
15 not entitlsd to make & sppointment to rill the offise of 8pse~
12} Distriet Judgs of Grezz ty, Texaa,:

Yours wr} sTuly
ATRORMEY CINZRAL OF TEXAS
¥, 7. Moore

Xy /a/ M

First Aaa!.ltm '
WML ird

?P M‘I‘ Ces Mann
RXY GZNENAL 0’ TS



