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bear Sirg

Subseotion (o)
e Wwesa~13 Vernon's
Civil Statutes.

submit for the opin-
ion of this estion, which wo guote
froe your lstter:
: : CuBaplift the limita~
tion a dain for rofund of
tax om w0 bed in Subsection (e)
S \\
// 5835, R. B 6+, provides as follovsy
(\ . cang of the death of amy person azainst

se favor there may be a cause of
Jar of limitation shall cease & run
sause of sction until twelve months
death, unless an aduinistrator or exe-
1 have sooner qualifioed acocording to
law such doceased porson's estate; 4n vhieh
oane the low of limitation shall enly ceaso to
mm until such qualification,®

Subdivision (¢) of Article 706853-13, Vernon's Annoctated
Civil Statutes, provides as follouss

®*ghent a claimant purchases or acquires for
use motor fuel upon vhich a refimd of the tax
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may be due, he shall within six (6) months
fron the date of purchage of wotor fuels
upon vhich & refund is claimed, and mot
thereafter, file with the Comptroller an
affidavit on such forms as may be presorid-
ed by the Comptrvoller. Said u‘!‘:hhv:lt. shall
include a statement as to the source or
place of purchase or acquisition of such
motor used for purposes other than in
ropell motor vehicles over the highways
of this State, that the information stated
in the attached invoice of exeuption is
true and correct, and the manner in which
said motor fuel was used, and that no part
of said motor fuel was used in propelling
motor vehicles over the highways of this
Gtate. BSaid affidavit shall be soocompanied
by the invoice of exemption above referred
$0, and the Comptroller may require other
affidavits in such form and time as ho nay
deen advisable, and if he finds that such
claims are just, and that the taxes claimed
have actually been paid by the. claimant,
them he shall within eixty (6p) days issue
wvarrant or warraunts for the amownt due
claimant, Wt no warrant shall be paid by
the State Treasurer after twelve (12) months
from the date thereof, and if such warrant
is not presgmted within twelve (12) months
frop the date therecof, claimant shall for-
feit his right to the refund. No refumd
shall be made where motor fuel is uged later
nix (8) months from the dste of pur-
propriation and no refund shall
over be where it appears from the in-
voice or from the affidavits or other evi-
dence sulmitted that the sale or purchase
vas made more than six (4) months prior to
the date of the filing of the 11oation
for refund in the offioce of the Comptroller.
o refund of the tax shall be allowed on
motor fuel used im any registered or licensed
notor vehicle or in any motor vehicle oporat-
od or intended to be operated in whole or in
part upon any of the highways, roads and
streete of this State, *
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Article 55368, R.C.8., was clearly designed to stop
the runuing of the statutes of limitation for a certain per-
1od af'ter the death of any person in whose favor a cause of
action existed until such time as a representative person
became qualified and empowered to protect his interests in
such cause of action. Its operative offect is limited sole-~
ly to pure statutes of limitation, and the guestion, there-
fore; to be determined is whether or not the statutory time
fixed by Subsection (¢) of Article ésa-19, Vernont's Anno-~
tated Civil Statutes, hereinabove guoted, is to be reparded
as a limitation period for the bringing of actions sc as to
makc such statute a statute of limitat

The term "limitation® means the term st the end of
which no action at law or suit in equity can be maintained.
Statutes of limitation are statutes of repose, their fumection
and purpose being to prescribe fixed periocds within whiech act-
ions way be prosecuted, 28 Tex.Jur.p. 77-78.

The refund of the moitor fuel tax to eertain favored
persons or classes of persons using motor fuel in stationary
gas engines, tractors used for agricul tural purpoges, motor
boats, aircraft, etc., is not a matter of right, to emforce
which a cdfise of action will 1ie, but rather is a concession
or matter of graee at the hands of the Legislature, which €an
be at any time withdrawn. It is elementary that sovereignty
is not subject te suit, except by its oconsent, and no oonsent
appearing in the Refund Statute under consideration, or else-
vhere, how can it he said that persons having and holding a
¢lain for refund of motor fuel taxes are poersons "in whose
favor there may be a cause of action®, within the language of
Article 8538, R« C. 5., 8¢ a8 to make the terms of such statuse
sperative against the time limit fixed wunder the Refumd pro-
visions of the Lotor Fuel Tax Law, for the filing of refumd
clains.

Subdivision (¢) of Article 7065a-13, Vernon's Anno-
tated Civil Statutes, merely fixes a special statutory time
or linitation gualifying the refund privilege accorded there-
by, in contradistinction to general statutes of limitation
for the filing of causes ¢f action of designated types. This
distinction is pointed out by the suthorities as followsy

"A wide distinction exists between
pure statutes of limitation and special
statutory limitations qualifying a given
right. 1n the latter instance time is
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moade an essence of the right oreatod and

the limitation is an inherent part of the
statute or agreament out of 'hich the right

in question arises, s0 that there is ne

right of action whatever independent of the
limitation. 4 lapse of the statutory per-

10d operates, therefore, to extinguish the
right altogether. 7To such limitations ths
rules of law governing pure statutes of limi-
tation, applicable to all c¢classes of astions,
have ne application; they are to bo determined
bytheluofthopimmﬂermmougt
of action aross or the oontrast was made, and
are not to0 be treated as waived mersly hHeozuse
they are not specially ploaded. They are mot
subject to the disadbilities and excuses through
which the offect of erdinary statutes of limi-
tation may bo svoided, mor, it seoms, can they
be evalded even Dy proeof of framwd. VYhether a
particular linitation of time 4is to be regard-
od as a part of the general statute of limita-
tions er as s gqualification of a particular
right mustde doeternined from the language an-
ployed and from the connectiom in which it is
used,* 37 Cude p.686; 1 Wood on Limitation

it is our oontlusion that your guestion should be
ansvered in the negative, and that Article Bs3s, R. C. 8.,
doos not toll or stop the running of the limitation period

fixed by Bubsoction (o) eof Article 1085a-13, Vernen's in-
notated Civil Statutes, for the filing of refumd claims.
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