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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

1aLD C. MANN
PORNEY SENERAL

April 5, 1939

Hom, 71:511 A« Ylelden
Chaitman, Committes on
Claims and Aocounts
Houses of Aspresentatives
Austin, Texas

Dear Sir:

Opinion Yo
Re: Tex o aia subnitted o

. This Cepartmep ¥kn dgof recelipt of your
letter of February 235rd, frez6d 36 Mr. Lloyd Armstrong,
Asalstant Attoruney Generald of ‘Texssd, together with files

atteched includin ¢ thirteen/separate claims upon

which you desire infeon f t s Department ts to
their wvalidity o

llowing clajms listed gnd sudbmitted vy
epinion ¥No, O«22¢ assigned, are listed

Anerican United Life Insursnee Company,
¥ile No. 49

Union Central Life Insurance conpanr, Tile
Ko, ¢

Ko. 8
» ‘Tha Manhattan Life Insuranoe Company, File
O

The Acacls Mutual Life Insursnce Company,
Ti{le No. 10O

Ameriocsn Cwedit Indemnity Company, No. 1%

Ohio NHationel Life Inaurasnce Company, File
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- Firemeun's Insuranse Company of Newark,
New Jersey, Ko. 83
Charles K. Rioker, RO, 70
Yederal Life and Casualty Company, No. 13
Joyses Rosborough, Ro. S
Arturo Ortiz, No., 12

Before considering each ¢laim independently
and seperately as pressnted by your honoradle committes
we think it pertinent to set forth generally such euthor-
ities as, im ovur opinion, govera their disposition.

The legislative aﬁthority £0 eanact laws cover-
ing appropriations herein requested is limited dy the
provisions of the COnatituxion uhioh read-

"Art. S. Soo. 44. Thc Lesialature shall
provide by law for t{ls compensation of all offi-
cers, servants, agents and public contractors,
not provided for in this Constitution, but shall
noct grant extras compensation to any officer,
servant, agent or publie contractors, efter
such public eservice shall have been performed
or ooatrasct entered into,for the performance
of the sems; nor grant, by appropriation ar
otherwise, any anout of woney out of the
treasury o the State, to eny individual, on
a clalia, real or pretended, when the suzme
siall not Lave teen provided for by pre-oxisting
law; nor eaploy any -ne in the nane of the
State, unless authorized by pre-~existing law."

The relevant part of Seotion 44, Artlole 3,
Constitution of Texas, controlling the question of
autbority of tae Legislature to make eppropriations
covering the refund claims in gquestion is herein set
forth:

*The Lagislature....shall not g-ant....
by appropriation or otherwlse, any amcunt of
money cut of the treasury of the State, to
any individual, on s claim, real or pretended,
when the same shtll not have been provided for
by pre-sxisting law;"

_/‘-
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The above clause haes deen interpreted by the
Supreme Court Iin the cgse of Austin National Zank vs,
Shepperd, 71 S¥ 2nd 243, to mean that the Legislaturs
cannot appro;riste State money to any individosl unless,
at the very time tre appropriation is made, there is
already in force some valid law gonstituting the clainm
the appropristion is made to pey a legal and valld odli-
gation of the State. By legzal obligation 1s declared
to be suych an obligation as would form the basips of a
Judgment aga'nst the State in a court of compatent
Jurisdiction in the svent it should dermit itself to be
sued., Certain rules of larv pre reiterated in that case
axong which was & perscon who peys an illegal tax under
duross 2as a legal olelm for its re-payment and under
the facts in that case, "dydke Critz writing the opinion
for the sourt, held that sueh tax or fee was rald under
faplied duress. It appeare that such duress must exist
at the time pf parnenx.

Unloss the clain' £31% under the sbdove rule
and authority, thoy sre undoqufPdly clsssified as volun-
tary pavment and as stated in the iustian Mationsl Bank
oase, supre, & person who voluntarily pays an 1llegal
tax has no olaim for its re-psyment. The companion ocase
to the iustin Naticral Bank osse, supre, wherein certain
tex payments were held voluntarily made was the Zorsiocans
Cotton Kills vs. Sheppard, cited in 71 SW 2nd, 247. The
effeets of the holdins in the above tvwo gases sre sume-
warized in tre opinicn rendered in Ztate vs, Ferlsteln,
70 SW 2nd 143:

"Theses o0ases ars conclusive of thoyues-
tions thet although the Jtate recelivas the
bensfit of the unauthorized ocntracts of 1its
officers, or receives unauthorized taxes vol-~
untarily paid into the treasury, the Legisla-
ture cannot appropriate mcnay to re-pay such
claizme because of the ccostitutiocnsal inkibl-
tions aforemsntioned;....”

These cases, therefore, are further authority
for the proposition that s mere morsl obligation of the
3tate will not support an appropriation of Ctate money to
an individual. State vs, Perlstein, supra.
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Of the slains submitted, thcse to be found
in your file Ko. 53, 49, and 9, ariss out f suits
brought under the provisions of Artiele 70588, oommon-
ly known as the "protest statute”, enacted by the 43rd
Legislature, Acts of 1933, for the purpose of providing
an sdeguats renedy at law to the agresdtaxpayer wherebdy
under its provisions he ococuld enforce liability of the
State to pay a certain amount of money ¢n acaount of
the payment of taxes alleged to have been wrongfully
exasoted by the State from the taxpayer or plaintiff.
Ve deem it nedessary to set forth herein, the relevant
portion of the named statute:

*Art. 7057b, Seo. 1. Any person, firm
or corporaticn who may be required to pay to
the head o7 any department of the Statd
Ocvernment any occupation, zross receint,
franchise, license or other privilege tax
-or fee, and who delieves or contends that
the sgae 13 unlawful and that such pubtlie
official 13 not lawfully cntitled tc demand
or collcot the 3ane shell, nevertheless, be
reqiired to pay such amount &s 2uch pubdlie
official 2harged with the ocllecticn thersof
may dcem to be dre the State, snd shall be
eatitled tc accompany such rayment ~ith g
writien rrotest, setting cut fully ard 1o de-
teil]l each 2r¢ every group: cr reason why 1t
18 gorntend. . thet susk desand is unlawtul
or unsuthcrized.”

Jec. 2. "pon the paymant of such taxes
or fees, accoz=ranied by such written protest,
the taxpayer shsll have unlpety (90) days from
zald date withln wiich tc file suit for the
Treccvery thareof in any cocurt of co-petent
$urisdieti~on In Travis County, Texas, and none
otier. Suoh sult shall be brought agalnst the
public offiocial cherged with the duty of oole
leating such tax or fees, the State Treasurer
and the Attorpey General. The iasues to de
determined in such sult shall be only thosze
arising out of the grounds or reasons set
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forth in suoch written protest as orizinslly
filed. The right of :gpeal shall exist as

in cther ocases provid by law. Provided, how-
ever, where a clars aotion iz broucht dy any
taxpayer all other taxpayers beloneging to the
class and represented ln such class astion

who have properly protested as herein provided
shall not be required to file separate suits
but shell be entitled to and governmed by the
decision rendered in suoh vlass acticn.

*S56c. 3. It shalil be the duty of such
publie official to transmit daily to the
State Treasurar all —oney 8o regsived, with
a detaliled list of sll Lhose remitting sams,
and he shall inform the State Treasurer in
writing thet such money was psid under protest
as hereinabcve provided., A deposit receipt
shall be jssued by the Jomptroller for the
dally total of such rexnittances from each de-
partment; and the sashior cf the Treasury
Department stall keep a cash took to te called
"Sugpense Cash Bock,"™ in which to enter sugh
daposit receipts. TUpon the receipt of such
aoney by the Ctate Treasurer it shall be his
duty and he is heredby reguired to immedistely
and forthwith place the saize in Ctate de-
positcries beerin: interest in the same manner
as any other funds of the -tute requirsed to
be placed 1in such depositorles at interaest,
and the State Treasurer shall further be re-
quired to sllccate whatever interest is esrned
on such funds and to credit the amount thereof
to such suspense aczcount until the statve of
guch money is finally deternined as herein
provided.

"Seoc. 4. If suit is not brought within
the time eod within the mananer hereln provided,
or ian the event it finally be determined in
guch sult that the sums of mcney so paid or
any portion thereof, together with the pro rata
fnterest earned thereon, belong to the 3tate,
then and in that event it shall be the duty of
the State Treasurer to transfer such money froam
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the suspenss agoount to the proper fund of
the State by placing the portion thereof
belonzing to the State in suoch fund by the
issuance of a deposit warrant. ¥When sueh
deposit warrant or warraats are issued, they
shall be entered in the cash book, and the
proper fund to whioh sush money is so trans-
ferred shall be properly oredited tharewith,

!.i'

It will be noted that anong the prerequisites
to establishing 1iabdility on the part of the State for
funds clsimed, the taxpayer aust s{ther bring suit with-
in ninety (vo} days from &ate of protest accompanying
pPayment of .the tax or bYe represented inm a olass sction
Yrought by any taxpayer bslonging t¢o the same cdass
through a properly Tiled protest sa provided, and if
ineluded In the latter, his sulit within the ninety (990}
day period is excused. It is further specifically pro-
vided that only where the status of the funde are fin-
ally determined in such suit, together with the pro-
Tata interest earned thereon as belonging to the tax-
payer, s the State Treasurer requirsd to refund svoch
amount together with pro-rata intersst earned,

In prosecuting suoh clsiams uvnder the provi-
sicns of this stetute, it is our view that such tax-
psyer where he desires to relieve himself of the
" negessity of filimg and prosecuting his own auit in
the zmanner provided, would neeassarily have to join
or be identified therein by name or refeéerence s a
, party to the class suit, '

*In acocordance with the general rule
Boverning voluntary payments, & person who
voluntarily peys an illegal tax, sven though
he pays it under comsiderabdle sotual pressure,
cannot maintain an action to recover it back.”
286 R, Cs L., poara. 411, page 458, and numer-
ous authorities clted thersunder.
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"Paynont of mn 1llegal tax is not con-
sldered to be undor duress merely dbecause of
a pescuniary penalty imposed upoa failure to
pay {llegal tax within a certain time after
it falls due, beosuse the taxpayer oould inter-
pose the same defense to an aotion for the
penalty thet he oould to an sation to recover
the tax itself.” 28 R. C. L. pera. 413, page
458; Brunson vs. Orawford County Levy Diatrict,
107 Ark. 24, 153 S¥ 823, Ana. Cas. 19135 A, 498
44 L. Ro Ao ". so, ”3 and note.

Praotically all of the olaims submitted, with
sxoeption of those under file No, 70, 135, 5 and 18,
favolve taxes paid upon the gross premium reseipts.
Artiale 4769, Revised Civil Statutes 1925 and as amend-
ed. ¥e guote herein the relevant parts of said artiole
whlg:oread substeantlally the sSame as the original act
of ' H

*Zach life insurance oompany not organ~
ized unhder the laws of this state, trans-
aoting business in this stats, shall snnually,
on cor before the 1lst day of ¥aroh, make a re-
port to the gommissioner, whish report shall
de sworn tc by elither the president or vice-
rrcejdent and seoretary or tressurer of suoh
company, which 2hall show the eross smount
of premlums qcllected during the years ending
on Decembder 3lst, pregeding, froa citizens of
thigs astate upon poliefes of inauranee. Rach
sush company shall pay annuslly » tax equal

, to. LE B

#Such taxes shall be for and on acocunt
of the business transacted in this State during
the calendar year in whioch such premiums were
colleated, or for that portion thereof during
which the company shall have transacted dusi-
ness in this State. This sot shall not ia any

_ manner affeoct the obligation for ths payaent of
! any taxes that have acorued and that are now due

-
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or owing, but the obligetion as now provided
by law for the gaylont of sueh taxes shesll
continue in full force and effeot.”

Artiole 4770, Revissd Civil Statutes of Texas,
reads as follows: '

*Upon the receipt of sworn statemeats
showing the gross preamium reodpts of such
coapany, the Comaisaion of Insuranos shall
certify to the State Trsasurer the amount
of taxes dus by such som anjy for the pre-
cedins vear, whioh taxes shall -de pald to
the State Treasurer for the use cf the State,
by such company. Upon kis receipt of auch
gertificate, and the payment of such tax,
the Treasurer shall execute a recsipt there-
for, which receipt shall be evidenoce of the .
payment cf suoh taxea. No suoh life insur-
ance company shall receive s certifieate
of smuthority to do business in thie 3State
until such taxes,are paid. If, upon the
axaminetion of any company, or in any
otoer zanner, the Jommlissioner of Insursnce
shall be i{nformed that the gross premium
recalpts of eny year exoeced In amount those
shown by the report thereof, theretofore
msde as sbove provided, It shall be the
duty of such Commisai-ner to file w»ith
the State "reasurer & supplexental certifi-
cats showing the additional amcunt of taxes
due by sush company, vhich shall dbe pald
by such company upon nctise thereof. The
Stete Treasurer 1f, within fifteen days .
after the receipt of hia of any certiflieate
or suppidemntal certificste provided for by
this article, the taxes due as shown thereby
have not been paid, shall report the facts.
to the Attorney Genersl, who shall imnediate-~
1y institute suit in the proper court in
Travie County to recover sush taxes.”

Article 4#75, pertaining to revoking a ocertl-
ficate of an insurance sompany, provides that upon fallure

LT ey
St e S e
o a2

et
L) /'_{-‘./' A
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or refusal to comply with the provisions or require-
ments of this shapter, the Commissioner upon asgertaine
ing this fact, shall give written notice of his inten-
tion to revoke the gompany's eertificate of authority
to transeat bdusiness in this State and if provisions
not gomplied with, at the expirstion of thirty days,

it shall de the duty of the Commissioner to revoke the
certificate of auntdority of such company. It further
provides that in the case of revocation, no gertifiocate
of authority shall {ssue for one year and until the
oompany eocmplies with the provisions and requirements.
The eompany has the right to bring suit to set aszide
any sueh order of revogation.

Artiocle 4776, provides that upom the failure
to make suoh report or any speciasl report reguired,
such coapany shall bs subjeot to s pemalty of $25.00
per day for each day in default in additlion to revoca-
tion as provided in the preceding article, to bde re-
covered ia s suit de ds drought by the Attormey Ceneral.

In the light of the above authorities, we have

. consldered each claim subaitted seperately and in oonnse-

tion therewith, and respectfully rsader to you our opin-
ion as follows:

File No. 53 - Rellancee Life Insurance Company.
This olaim i»s on record in this Department, a suit cover-
ing whieh having been flled, No. 5087, in tre 2istrioct
Sourt of Travis County Texas. The file shows that the
suit was disnimsed by agreement with and under the former
Attorney General's adainistretion. It is a olaim for
refund of 1935 annuity asontrset sonsiderations, paid
under the adove quoted statutes. The claim does not ex~-
hibit @ copy of ths protest. The tax palid on annuity
ccntrast sonsiderstions have beenl»ld by the court in
the oase of Daniel vs. The Life Insurance Company of
¥irginia, 102 SW 2nd 258, to b8 an illegal tax. The
oleim does not disalose that the original tax payment
ocut of whieh this alaism arises was illegally exmoted or
paid onder 4uress, expressed or implisd. In the absence
of such duress, it is our opinion that the Legislature
is not suthorized to make an appropriation to pay the
same. In any doubtful case, howéver, as to the existence
of suoh duress, same should de determined by the court.

i
a
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File No. 49, Hart, Patterson. Hart & Brown,
sttorneys for-(1) Lincoln National Life Insurance Com~
 pany, (2} Amerisan United Life Insurance Company, sue-
ocessors to imerisan Central Life Insurance Company,
These c¢laias, involving the illegal payment of cnnnitr
sontrast consideratioms, for the year 1933 under the
sbove Artiole 4769, are still pending ia the gounty
eourt of Travlis County, Texas. These suits were filed
andsr the protest statutes and, ia our opinion, should
be. prossouted to judgment. Ve ‘witl contaot s law
firm with reference to the 4isposal of thess cases.

It is our opinion that the Legislaturs wonld not %e
sathorized to make nzproprlationl to pay same Ihilo
these suits are ppnd

File ¥o. 9-Unicn Centrel lLife Insurance Com-
peny. This 1is alac a clain for refund of illegsl taxes
14 on anauity ecntraot sonsiderations for the years

1934 and 1937 undear the adove Article 476%. Ao~
oord!ng to the elaim, alleging said taxes to have been
paid under protest, we find that to suit was filed
within the nlnety fso) days under the protest statutes.
No suit ocontasting the rights of the Insursnce Com- .
missioner tc c0lleot or demand such taxes to de paid
upon annuity oconsiderations was brought by the Unicn
“entral Life Insurance Company with the ninety (90)
day period, nor by any one slse in this company'’s be-
Ralf such as to make It a class suit. Both of the
elajias as presented, totalling Eleven Thousand One
Hundred end Thirty and 39/100 {$11,130.39) Dollsrs,
appeared to have besn a voluntary payncnt and as suoch,
in our opinion, an appropriation by the lLegislature
would de unsuthoriczed.

7ile Ro. 8-~The Ohic KNational Life Insursnce
Conpany. This clalim shows that the payment of taxss
under the above artiole 4769, for the years 19354, 1935,
1936 and 1937 wers srroneocusly coverstated dy the oo:s§ny
i{n that they fallad %o take eredit for dividends paid.
The taxes &a question were not paid under protest and,
in our opinion, the affiddévit does not diselose that any
duress, express or implied, axisted at the time of pay-
llllt. ’

This olaim s for a refund of 1987 gross premiovm tnznc
1d under Artiele 4789 oz 4dividends when same were de-~

watable. Tald elain 4does not disolase thet it was peld

nnttr nxotott or thni sny enrocs ox!stot, SXpress or . -

fi

Tikk Yo. 4-The Manhattan Life Insuranee Gompany.
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implied.

T ¥ile ¥No. 10-Arcacia Mutual Life Insurance Com-
pany. This olaim is similar to the above olaiam in that
she company failed to take their legal dedustion for
dividends in the payment of thelr taxes, for 1937. The
taxes in question were not paid under protest nor does
the elaim show any duress having existed, expreas or
implied, at the time the taxes were paid.

- -3 a¥ove olaims, as shown ia files Nos. 8,
4 and 10 sppear be volunédry peyment of tgxes and,
in our opinion, an appropriation Lt Legislature to pay
the sams is inhibdited by the Constitution of Texas.

‘ File ¥No. 17-Americen Oredit Indemnity Compeny.
This oigim presents a mare overpaymsat of 1936 groes prs-
niom taxss paid through error. The taxes were not paid
ander protest and no duress, express or implled, is dis-
closed as existing at the ti:s of payment. It in our
opirion that same 13 a voluntary paymsent and an appro-
priation b- the legislatures would de inhibited by the
Constitution of Texas.

File No. 83-Firemen's Ibnsurance Company of Newark,

© New Tersey. 7This olaim diseloses an excess of taxes having

been paid for the Yyear 1937 through error dy the company

end we find no statutory authority for smaking a refund of

same., It is our opinion that this olaim was a voluntary

f:{?;?‘ :nd an appropriation by the Leglslature would bde
ted.

File Ko, 70-Charles E., Riggor., This file dis-
closes a olaim for a refund of $8.00, an f{llegal license
fee, paid under the retaliatory colause of cur statutes and
the arfidavit presents a ocase of sonstraint at the time
of payment with the license withheld until sush 1llegsal
anount was paid. The arfffdavit disolosss that the insur-
ance departaecnt demanded this tax through misteke. It is
our opinioa that the claim preseats s payment under implied
duress and that an appropriastion wouidd bde suthorized.

7ile No. l8-Federal Life & Casualty Company;
7ile Ko. U~Joyoe Rogboroughj File No. 1f-Arturo Ortis.
These claims are for refulid of license fees peid by those
sgents desiring to sollie¢it or write insursence in this
State under Article 3068(e), Bevissd Olvil Statutes of
Texas, 1985, Seetios Y. The elalm mnder File No. 13 does
act diseloss whethey or uot the Federal Life & Casualty
Company paid this fo4 and that they would de the one
-=+is124 4a & refund oFf sane, if paid.
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‘The adbove three claims appear to de voluatary
payment and, in our opinion, an appropriation teo refund
the peyments made would be Inhidited by the Cometitutiom.

¥e have deen recently hended a claim of the

Export Insurance Company under your ¥ile No, 124, whioh
we will eoasider, rendering our opiniom thereon as
supplement to the above assigned Opinion Fo. 0-228.

Yery truly yourl'
ATTOREEY

By

Assistant

. WmKIAW
APPROVED:

A&W-W
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