Januery 30, 1939

Honorable Bert Ford

Admini strator :
Texas Liquor Control Board
Austin, Texas

Dear Sir: Opinion Ko. 0-23%

Re: Validity of local optieon
;imum in Angelina County,
a8

Your lester of Januery 27 requesting opinions of tﬁis ,
Department as to the walidity of ssversl local option elections
held in Angelina County, Texas, has heen redeived, ‘

You state that, following an eleotion held in Angelinas
county in 1904, sale of all liquor was prohibited in that sounty,
bdut noe record of the osnvassing of the returas of the eleoction ean
be found in the Minutes of the Commissioners Court. When you state
that the sale i:t :g liquor was g:;h&hito:;u{or the g:::ou of an~
swering your ingu eoncerning this particular eleo we mnat
assums the existence of an order by the Commissioners Court deglar-
ing the result of the eleotion to be in favor of prohibition, and
due pudlication thereof, :

You are advised that 80 far as we are sdls to deterxine
the law does not requirs a record of the canvassing in the Minutes
of the Commissionsrs Court, but the article of the statutes govern-
ing such matter provides that the state of the polls in each pre-
ocinet shall be reoorded by the Cormissioners Court “in a book to be
kept for that purpose”. R.C.3., Article 3080, formerly Article
1783, formerly Article 1708,

Revised Statutes of 1895, artidle 3390, expressly makes
the order deolaring the result of ths election and prohidbiting the
sale of liquors prime fasie evidence that all of the provisions of
the law have been complied with. Aspuming, thersfore, the exist-
ence of the order declaring the remilt of the looal option eleo-
tion, and prohibiting the sale of intoxicating liquors, such arder
is prima facle evidence that the votes cast at such election have
besn duly canvasged as required by law, Iorton vs. States, 36 8.W.
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1019; Bowman vs. State, 41 S.W. 635; Allen vs, State, 59 S.W. 264;
Chapman vs. State, 39 S,W. 113; Irish vs. State, 29 S.W, 778.

A local option election is not void by reason of the fail-
ure of the Commissioners Court to record the orders ordering and de-
claring the result of the elsction at the time designated dy law,
as the acts are meorely ministerial, Ex parte VWalton, 73 S.Ww., 314.
It is the fact of canvassing, rather than the record thersof, whioh
glves effeat to the sleotion. If the court has declared the result
of the election and ordered the sale of liquors prohibited, it is
presumed that the canvassing was duly performed. The feilure of
the regord to reflect performance of the ministerial act of record-
ing the canvassing 1s not evidence sufficient to overcome the pre-
sumption arising (from the order deolering the result) that the
votes were actually canvassed, At best it 1s only evidence that
the court falled, after canvassing, to perform the ministerial
duty of entering the state of the polls in each precinot, in the
manner contemplated by law, .

You state that in thes 1913 eleotion held in Angelins
county there oan be found no order showing putlication of the re-
sults of the election for the tims and in the manner prescrided by
law, As to this election, if it can be estadlished that the order
in feot was published for the time and in the manner preaarided by
law, the Commisaloners Court may, at this time, enter an order aunc
pro tunc on its Mimutes showing the fast of such lication, as was
done in the case of Spears vs. State {(Court of Cr Appeals),
not yet reported, but rendered by the Court on Januwary 11, 1939, If
the order has sotually been puklished, the local option law is in
force whether the ministerial dot of entering the order declaring
such to be a fact is or is not performed. It is the actual Tact
‘of publication, rather than the resord thereof, which gives effeat
apd validity to the election. The only purpose of entering the or-
der at this time would be to simplify the mode of proof of sush
publication. .

. As to thes 1936 election in Angslina sounty, it appears
that there is recorded in Book 4, Record of the Eleation Returns
of Angelina County, Texas, the atate of the polle in each precinct
on that eleotion, and a statemsnt by the then ocunty judge to the
effeot that the canvass wap made and the results decla as shown
in such record. You are advised that the Commissioners Court of
Angelina County, Texas, may at this time, by referring to the re-
sults of the oenvass of the elsgtion as recorded in Book 4, Record
of the Zlection Returns, Angelina County, Texas, enter upon the
Minutes of the Coumiasioners Court an order declaring the results
of such eleotion mune pro tunc. Oxley vs, Allen, 107 S.W, 948;
Spears va. State, supra, This having been done, the court may then
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order publlcation of the order declaring the rasults of the elseotion,
and prohibiting the sale of liquors, in the manner and for ths time
presoribed by law, and, publication having been effected in such
manner, enter the certificate evlidenocing such faoct upon the ¥inutes.
Such eleotion, of course, would not be effective until after the
pudblication required by law has been made. The fallure to publish
the order doves not render the election invalid, but merely post-
ponss the taking effeat of the law., Rawls vs, State, 88 S.W. 1071.

Answering your requests, therefore, in order, you are ad-
vised: :

l. The present Commissioners Court of Angelina County, Texas,
can refer to the results of the 1938 election, as reflected by Book
4 of the Record of Elestion Returans, deolare the results of the eleod-
tion, prohibit the sale of intoxicating liquors, order publioation of
such order, and then record the certificate of the ocounty judge re-
fleoting the faot of pudblication in the manner indicated hsreinadove.

2. In our oplnion, assuming the faots with regard to the 1904
elesction to be as adove indicated, Angelina oounty is legally dry
whether or not anything is done w{th reference to ocuring defeots in
the 1918 or 1938 aslections, since it does not appear fron your let-

ter that the county has at any time in the interim been voted wet.

With regard to your lest question es to whether any de-

'roots in these liguor elections have any effect on thes oounty or

precinct beer eleotions prior to or since 1936, deg to advise that
this question is too genseral to permit of an answer.

¥e trust that the above satisfactorily enswers your in-

quiry.
Yours very trmuly
ATTORNEY GENERAL OF TEXAS
B,WMC/&M
Assistant
RW?:FGI
APPROVED:

ATTORNEY GENERAL OF TEXAS



