OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY SENERAL

Kareh 15, 1939

Honorable Thomus H, Chandleyxy
County Attorney , A

Robertson County (/ ‘
Frenklin, Texer \
4 y
o \
Dear Sir: /\ Q N
Opinion Na, 0-237 __ \

 Re: Validity of

which you attached copy of & 48] t tax bontract Sated May
26, 1937, between Robsrtson Coun ' Walker, under the
torms_of which the htw ll.ec 8 by mit and other~

wise, for Bobartssn Co you ask thc following
quostionsy

gontract awarded bx
id under the folw |

of the Cosmissionerat
ing pr t, on the vete ta
oanbuct, one gommissloner
p*, two commissloners voted,
. othor comuisaloner reglster-
esent and not witlng®; the Gounty
Judge Presiding 41& not mh. Al} monm-
bers of the ocourt however signed sich
ecolitract aftsr the County Judge ruled
or declared the wte 1n fever of award-
ing 4he contract.

Insectionmof the mttﬁufom
ing sxception as to tlxe poriod of termimation is
here guoteds

"Exsapt Ghe gantrassar shall be
allowed six months in whiieh .to prose-
oute this rinsl judgmeit gults filed
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prior to Ueocember 31, 1938, ter-
minating the date of this contract,.”

Since the weiver of the former County At-
torney coulé cover only his term, and the pres~-
ent County Attornoy has not waived, 4id the
Comissioners' Court exceed ite power in stip-
uleting the above exception or provision?

"QUESTION 3:

Could the present County Aitorney now teke
cherge of the suits that were filed by the oon-
tractor prior to Jamiary 1, 185 (Deosmber 31,
19%, terminmating date of congract)?

"QUESTION 41

Does the contractor have the right to a
13 oomnission on any recovery in the sattle~
ment of a tax suit after Deoazber 3, 1938%

"QUESTION 5

Yould time be eunaidma the esseangs of
this contraoct?

“quEsTION 81

 Gould sald contractor contimue to receive
comuissions on collsotions made by Tax Assessor-
Collestor after Decamber 81, 19387

"SUBOTION 93

Oould geaid oontragtor x;ood'u comnissions
from the payment of delinguent taxes after De-
ommber 31, 1988; and if so, 2t what rate?

"QUESTLON 65

Bearing in mind 8sotions XVI, VIII end VII
of said contract., At the tims of letting the
contrect, the contractor made representetions
to Commissioners Cousrt-that he would guarantee
the ocollection of $100,000,00 in delingquent
taxes by December 31, 1935, if they would award
him the contract; an& that he would plaece hise
comuisnions in esoxrow as guarantesd, Bat since

the Sist day of DecemdeX, 1938, has arrived and
passed ani the sald contractor Mas falled %o
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colleect the $100,000,00 he haé guaranteed tc do
by the expiration fate of sald contract, Dscem~
ber 31, 1938, {sné to Le exact, only & l1little
loss than $90,400.,00 has been collected by De-
canber 31, 19038,) Would you consider this con=
tract breached?*

e will first endeavor to answer your Luestion No. 1.

Article V, Seotdion 18, of the Constitution of Texas,
after providing for the elestion of four commissioners in each
oounty, provides as follows:

"% & * The County Commissioners so chosen
with the County Judge, as presiding offioer,
shall oompose tha County Commissioners Court,
which shall exercise such powers and jurisdig-
tion over all ocounty business, as is conferred-
by this Constitution and the lawa of the Btate,
or az may be hereafter presoribed,” :

There is no constitutional provision or statute stating
what number of votes or what majority is nscessary in order for tha
coxnissionerst court to sct, Article 2343 of the Ravised Civil
Statutes of Texas provides as followsi -

_ . thres mombers of the said oourt, in-
eludl oounty Jjuige, shall corstitute &
quorum for the transsotion of any Musiness, ex-
sept that of levying & county tax,” S

However, this Article does not held us in answering this
quastion because there wae & @orun preseat this cass} in faet,
the sutire parysonnel of the oourt was present, As we view it, the
question we must decide is as followsi~ Ix a majority wote of the
conmissioners voting, some being present ard not voting, all that
is negess to euthorire the commissionsrs? court to aeti or is it
necassary that a majority of all those present vote for the aoction
before the court can eaot? _ '

There are no Temas appellete court cages direotly on this
question, and there is a great tonfliot among the authorities froam
other stetes.

In the ¢ase of Lawrentce vs. Ingersoll, 88 Teun, 52, 18
8.W, 422, 6 L,R.A, 308, decided in 18809, the Supreme Court of Ten~
nesses hald that & mejority of those jresent on o board of edude-
tion must vote affirmatively befoxe board oould asgti but in the
case of Rushville Gas Co, vss City of Rushville, 121 « 208, 23
R.E. 78‘ 8 L.R.A, 515; 2180 decided in 1&9, the ﬂam Bonr% of
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Indiann held that when & quorum of & ¢ity council wes present that
a majority of the votes cast (soms being present and not voting)
authorized ths ccuncil to act. In a foot note to the case of Law-

rence ves, Ingersoll, supra, in Volume 6 of L.R.A., the following
is saiad:

*This cage and the one next following,
Rushville Gas Co, vs, Rushville, post. 315,
by their shearp conflict add interest to some
questions which do not often eom before the
courts,

“Ths wolght of authority is to the ef~

rm that a majority wte need not be a -

rity of all those presant, if it has & e«
rl.tsy of those voting end & quorum is in

‘ect present,”

The rule as leid down in Lawrence vs. Ingnnou :
tonmd in Towmship of Inaveles vs, s S5 mb. far M ngto Wa
&n hnnné:-. 16 Yowa 8843 z:nﬂ. n,

gn whsrou contrary mlo as laid

Rushville, supre, is followed in launte n. l’oepl
m. 1373 !.nmo County vs. Lewrence Fisoal Ceurt, 1 5
aao 8.%, m; and State vs, ram. 19 Mont, 239, 47 m. 1

::fh there are no Texas eppellate court sases 4ireoct.

11 on ths.c question, there are two oases that shimld be menticne
and those are the oases of Btate vs, Ethe (!u. Comne ADDe

g'i 2.:. !lﬂ m; and State vs. Oity of Xe (‘!m 00-1. m.)
ey

In the case of Btave s, Rtheridge, thseom held

that in & proceeding unier Article m of the #od Civil Btatutes,
deh provides that certain cities "¢ ¢ * gay m«pt t.ho pravul.m
*Cou’ of Title 28 of the statutu "y h{raa of

W ¢* that by vi »

Wil hecessary in order t¢ pass the wm er nmyuma
that two~thirds of the entire couneil, &nd not just Swo-thirds of
those rresent and voting, must vote for 1t. . GABe NOTELY COR-
strued Article 961, and is really of no value to us, In the case
of Btate vs, City of MoAllen, w ths couwrt held that a olty

ordinance wes invelid becavss had not signed it, this

being the real point and issue in 'ua eun hut the court alse
sald, whioh we are frank to state may be dictum, the t’onmd.ngs

"As all ordinances must de approved by a
ujouty vwote of thoss presssat and voting, .m

Tus may gonsist of three sommissionsrs, 1t
-n 4 sppear that the rwquiresent of a msoutr
vote has been satisfisd this uu%
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In that case the mayor end four oouncilmen were present,
end two voted “yes", one voted “"no", mand the mayor and one council-
man did not vote. The langusge in this oase indicates that Judge
Ryan, vho wrote the opinion, favored the rule laid down in the cease
of Tushville Gas Co, vs. Clty of Rushville, suprsa.

As indiczted by the authorities on the questioa, this is
e very close and difficult question to decide, aid we realize thet
we ¢can decide one way elmost es loglcally as we can declide the other
way. However, we feel like the court did in State va. Yates, au%a,
after it had reviewoed tiie evenly balanced authorities on both s 8 /
of the question, in which {t said:

“We are inclined to the opinion that the
proper ruls is thet those who resain silent -

1 be deemod to assent to the act of those
vwho 4o vote,®

There ares some other reasons why this might be an enforce
ible ocontract, You state that “all mexbers of the ocourt, however,
" signed such ocontyaoct“.

/ \ We do not bellieve that the si.'sn.las of this oontract alone
by the commissioners makes it & binding ocontract, and this belief is
‘due to the rule of law stated in 11 Tex, Jur. 838, as followst

*A ocontragt or agreeussnt mads by s county
is valid and dinding only if mede under the aue
thority of a resclution or order duly passed at
a mesting of the commissionsxs' court end estere
ed upon the minutes of suoh meeting," '

The Tule was stated in Camp vs, Thomas, £6 8.,W, (Rd) 470,
as followst ,
w¥ * ¥ Rvery person is oharged with the
knowledge of the law that ocommiseioners! courts
can be bound by thelr agreements only when they
act as courts and by orders dnly passed, No
rights can be asquired ag againet 2 eounty dy
agreomsnts with individuanls composing a com~
missloners' courts’

However, the siguoing of the contract by ell of the ocommis-
sionars might be used as part of thes evidence in prov that this
1s an enrforcible contract unier the theory of ratification or eatop-
pel, whioh theory is expressed in 1)1 Tex, Jur, 637, as followst

*¥here the evidense shows that the commig-
sionsrst court has acted with knowledge of the
oircumstances, and that the other party to the
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— allered contrect has innocently placed himself
in & situation whiich will couse him losa in case
the contract is not sustained, it nmay be con-
cluded that the county is bound thereby. The
ratification or estoppel must be based upon ao-
tion on the part of the commissionsers' court.™

This rule of ratification was expressed in the cases of
Boydston vs., Rockwall County (Tex. Sup. Ct.) 86 Tex, 254, £4 8,%.
272; willisums vs, Pure 0il Co. {Tex., Comu, App.) 78 S.%. (24) 928}
and Gelveston County vs. Gresham {(Tex. Civ. App.) 220 S.W. 560,

The contract in question is dated May 28, 1937, and we
do not kpow what has transpired since that date, It may or may mt

be that Robertson County has ratified it and is estopped to dem
the contract,

Our mswer to your first question is that by virtue of the
two to one affirmative vote by the commigsionars' court the contract
is valld; and in addition thereto the oontract might bHe enforoidle
mmo of faots transpiring that oonstitute ratifiocation and estop-

L]

We will now enfeavoy to answer your second gquestion,

The stetute which authorizes these kinds of contracts is
Article 7338 of the Reviaed Oivil Statutes of Texas, and it reals,
in part, as follows: .

"¥hengver the ocoamisaionars! ocourt of any
ocounty after thirty deys written notice to the
county attorney or &istrict attorney to file -
delinguent tax suits sxd him fallure to do so,
ghall deen it necessary or expsdient, sald court
may gontract with any oompetent attorney to en-
force or assist in the enforcemsnt of the ool-
leotion of eny delinguent Btate and Qounty ¢
for a per cent on the taxes." :

This office has heretofore held in Attorney Generalt's
Opinion No, C-287, dated February 14, 1939, that a Commissionars!
Gourt whose cl.eet{vo term ended in 1538 eould not make a contract
of this kind whioh was not to teke effeoct until 1939, when a new
Comnissionara' Court would dbe in office, on the ground thet one
GComnigeionara’ Court ecould not bind the next Commissionars' Court
in personal matters of this kind, However, we will not go so far
a8 to hold that the Attorney employed by the Commissioners® Oourt
in ocontracts of this kind must dease work to the extent of not
prosecuting oases already filed Just because e naw Commissioners?
Court ani a new Ocunty Attorney have taken office, evea though the
contract specifically provides that the attorney so employed shall
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be allowed six months after the terminating date of the contraot,
which was also tho end of the Commissioners' and the County Attor-
ney's term of offioce, to prosecute sults already filed to final
Judgment, 1In this case the ocontract mekes such a provision and grants
the attorney = employed the right to finish prosecuting the suits al-
ready riled; and we Yellevs that the Commissionsrs'! Court had the au~

—thority to grant the attorney this privilege. Common sense diotates

that the attarney who filed the suit end started it would be in a bet-
ter position to prosecute the sult to judgment than some other attor-
ney, and this is exactly what the C gsioners thought in this cape
vhen they put thet provision in the contreact, .

Thore are no authorities that we can find that bear direot~
1y on this situation} but we believe that the rule stated in 4 Page
On The Lew of Contraets, 8ad Bd,, 3845, applies to this case] that
rule being as followst

"A promise to 4o all work which may be ar-
dered in a certain psriod of time requires per-
formance of all oxders received in such time,
although performanoe osn not de ad wntil after
such period has elapsed,* _

The only case involving this rule that we have found is the
case of Rodbert Saith Printing Co. vs, Board of Btate Auditors, 143

Mich, 561, 112 K.¥, 130, which says in part as follows:

 *por two yeush ending July 30, 1906, the
relator was awarded tdw sonhract by the
Board of State Aulditors, By that comtract rela-
g:h:gn.:;.tor and po:f:ru for the Btate oic

higan nding, stitehing, trimming, etc.,
and the work inei thareof, which under the
law comes within the bimding countraet, that may
be ordored ac ' to law by the legislative,
Judieiel and -sxesutive departments for the tera
of two years,'* & ¢

*RelatoYy was the suacessful bidder for the
state printing for the term of two years, come
menoing July 1, 1906, Before thet time the
Board of State Auvditors bhad given the relator
three orders. * * * Relator contends that the
forger contract was completed on the last day
of fts 1life, to-wit, June 50, 1908, and that
whatever work was done afterwards, although the
orders were given before, was done unier the new
sontrect, wz think this contention cannot dbe
meintained, * * * If the relator had not obtained
the new ogntract and the orders had besn recelved
before the termination of 1ts old contraot, it
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weculd clearly have been entitled to ccmplete
tha order.”™

It has been suggested thst the new County Attorney, who
took office on January 1, 1939, has certain interests in thege
cases, lle does have & vital interest in the sulte flled after he
tckes offics, bececuse he gets A fee as provided in Article 7332 irf
he files the suits (and.this wes given for one of the reascns for
Lttorney Generel's Opinion No. 0~257, referred to above}; but he
does not have thle interest 1ln tax sults that have elready been
filed by an outside tax attorney before he took office, and which
sults are only being provsecuted to finsl judgment. The reason he
doss not hove this interest in the suite already filed by an outside

—tax attornsy is because he would not receive a fees in these suits

a that is by virtus of Artiecls T53be, which resds in part as fole
(e, | 3] )

*No contract ghall be made or entered ine
t0 by ths Commissioners' Oourt in oconnsotion
with tha sollsotion of delinguant tazas whers
the compensation under such contirect is more
than fiftemm per cent of the amount 6ollected
* * & Poyvided however the County or Distriot
Attormey shall not regeive any compensation
for m{ sarvices ha mey render in conneotion
with the perforaancs of the oatrast or the
taxes oollaoted thereumder,”

Our answer to your seconi guestion is thet the Oomission-
ers' Court 414 not exeeed its powsr in makxing ths provision thad you
quote ia Section VIIT of the contraet, -

¥o will now amsider your third mastiom,

‘In our anpwer to your sscond gusstion we held thet under
the terms of the contract tax attornsy in this cace ad = right
for six monthe after the expiration of the texm of the contrmoet to
prosecute to final judgment the cases nlroa.dg filed. It mturslly
follows that if he has that right, it would be improper for the
County Attorney tc taks oharge of those suits before the Xix months
had expired. The sams reasoning that we used in answering the sec-
ong question will apply in answering this third guestion.

In furthey support of this reesoning it will be cbserved
that Article 7335 providss in the last seutenve as follows: .

*s % % the attorney with whom such contimet has
been made is hereby fully smpowered and authorw
ized to procesd in suoh suits without the joine
der ani acsistance of said county or dlstrist
attorneys."



JRpTp—

i

Honorable Thomas k., Chandler, Xarch 15, 1839, Page 9

The constitutionality of Article 7535 was upheld by the
Supreze Court of Texas in the cases of Cherckee County vs, Odom,
118 Tex. 288, 15 S... (2d) 533; and Cormissionsrs' Court of Madi-
son County vs. n&llace, 116 Tex. 279, 16 S.%W. (2d) 535. 3ubse~
quent to those cases the Comaission of Appeals, Section A, in the
case of Emsterwooé vs. Henderson County, 62 S.W. (24) 65, saids

"The rower to provide for the colleotion
of delinquent taxes, and prescribe the compen-
sation to e paid for services rendered in thet
respect, resides exclusively in the Legislature,
Unier tuis power, the commissioners' odurt may
be granted authority to make binding contraots
looking to the ocollection of delinquent taxes,
and 0 the paymant of a t of the collections,
as compeusation for services performsd in that
respoot,”

~7 Our aaswer to your third gquestion is that the present
County Attornsy could not at the present time tele charge of the
suits that were filed by the delinguent tax attorney prior to the
terminating date of the contract (December 31, 1938); Mt he can
take charge of them at the end of six months after the terminating
date if any are still on the dooket, .

¥e will now give consideration to your fourth question,

The contract provides that Robexrtson County is to pay the
tax attorney employed unier the ocontrast 13 per cent of the amount
collscted of a1l delinquent taxes, penalty and interest * * * agtu~
ally oollected * * * of which Second Party (tax attorney}! is instru-
mental in ocolleoting * * * ", :

¥e bave slready held in our enewer to guestion two that the
tax attorney is entitled to six months after the tersinating date of
the eontract, December J., 1938, in which to prusecute to final i:\lﬂs-
ment suite draady filed; and we have held in our answor to gueation
thres that during that six momths period the County Attorney oculd
not teke charge of the tax suits already filed by the tax attorney.

Sults that are filed by the tax attornsy during the cone
tract period and settled by him within six montha efter the terminat-
ing dete are clearly contemplated by the oontract, and the provision
referred to above that provides for payment to the attorney of 1%
of the smount opllected applies without question to these cases.

Our answer to your fourth guestion is that thes contractor,
the tax attoraney, has the right to a 13% commigsion on & resovery in
the settlement of 2 tax sult after December 81, 1958, provided the
suilt was filed by the tax attorney prior to Decamber 81, 1988, during
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the temm of tlic contract, anéd was settled within six monthe of De-
cember 31, 1935,

we will now teke up your fifth cuestion.

This contrect does not expressly state that time is of
the essence, If a law sult shoulé develop between the parties to
the ocontract, it is impossidle for us to s2y at this time what
Plesdings woulé be filed and what evidence would be admitted, ‘but
it mey be that the law suit would develop so thet the rule in Taylor
¥i1llins Co. vs. American Bag Co,, 230 S.%. 782, would apply, which
rale 1s in worés 2 follows:

"¥hather or not time is of the essgence of
a contract is & quasstion of fact for a jury,
unless the ocontract sxpressly mekes it so, or
unless the subject~matter of the contract is
such that a gourt will teake judiolal knowledge
of the fact that the parties odviously intended
that tims should be of the essence of the gone
traot, Buch would be the case in a contract to
deliver cotton or wheat, or any article of whioh
there was & oonato.ntl{ fluoctuating mariet, an-
cartainable by estab ol market quotations,.
“~%he modern tendency iz to hold that time ie not
" of the essante of & contract except uniexr the
circumstances abave stated,”

This ofrfice has besn called on to snswer meny questions,
and we bave ventured cur opinion when there was sush a lack of su-
thority that it amounted only tc a guess as to what the courts would
403 but we will not go so far or be 30 reckless as to giess vhat a
Jury will 4o,

- On acoount of the fact that this may develop into e jury

quastion, ws belisve that it would be improper for us to attempt to
answer it,

¥e will now endeavor to answey your sizth quaestion.

In paragraph VII of the contract it is mrovided that Rob--
ertson County is tc pay the tax attorney employed under the contraot
"13 per cent of the amount * * ¢, actually occlleoted end g%& to the
collsctor of taxes during the term of thig contwyasst, of h Seco
PaTty y) 1= n oollecting®, This ralses
the questiont What is "the term of this contraot®? In peragraph
VIII it $s provided that "this contraot shall be in forse from June
1, 1937, to December 31, 1938, * * * and at the expiration of eaid
period this contrect shall terminate * * *,* Taking these provis-
fone alone intc consideration we would oonclude that the contrastor
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(tax attorney) ocould only receive commissions frou payments mede dur-

inz the teriu of the ocntract wiich was from June 1, 1837, to December

31, 1938, and that he could not receive commissions from payments

made after that time; but there is another provision that nmust be

considered, and that is that pert of paragraph VIII whioch provides
t shal owed

as follows: "Except the ¢ be al ad & months in whi
to prosscute to fh_@

[led prior to Jecember o)

In construing this last guoted provision we held in our an-
swer to your second guestion that this provision was valid, and that
the tax attormey has the right provided for in this provision. If
the tax attorney "is instrumentel in colleoting™ these taxes by vir-~
tue of having filed a suit, that 1 if the gsult ocaused the payment
of these taxes, then surely the tax attorney is entitled to receive a
commigssion, besmuse Iif the tax attorney oannot receive these comuis-
sions it would be useless as far es he was oconderned "to prossoute
to rinal fudgnent® after December 31, 1933, suits that he had filed
prior to that time, and the adbove quoted provision from Section VIIX
of the ocontrmot would be mesningless. Such a oconstyuotion would not
be plaesd on this contract by any couwrt, but the rule expressed in
10 Tex, Jur. B84 would be applied, that rule being as follows:

ch
r T

"It ia to be sumed that every provision
of a contrect was inoorporated for a purpose,.
The court has no right to nullify any of its
terms, and, if sivle, a oonstruotion will de
adopted ‘hieh ves sffect to sach and svery part
of the instrument, in preference to one whioh
would render any of the provisions therein meane

ingleas.”

Qur answer to your sixth question is that the gontractor
{the tax attorney) could not continus to receive gommissions on oole
~lactions made by the Tax Assessox-Collestor after December 31, 1038
with the exception that he is entitled to u commission on money m&
to the Tax Asseasor-Collector up to July 1, 1939, which he was instiu-
mentel in collecting by virtus of having filed a suit prior to Decem-
ber 31, 1938,

In making this last angwer, we are only referring to valid
suits which can be maintained, In en opinion, Ro, 0~301, of this
date, to H, P, MoMillan, Ocunty Aunditor, Frankiin, Texas, we give a
digcusaion of certain types of suiteg that cannot be maintained,

We will mow engwer your seveath question,
It 49 our opinion that our anawer to question six alsc an-

swers this question, You agk at what rate the commissions should de
paid, and that is already set ocut at 13f of the amount collected,
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Our rnswver to your seventh cuestion is that the contractor
(the tax attorney) could not receive commissions from the payment of
¢elinguent taxes after Lececber 31, 1938; with the exception tlint he
is entitleld to « comdssion on ocollections up to July 1, 1939, which
he wag instrumentzl in collecting by virtue of having filed s suit
prior t0 Jecember %1, 1938, =2nd his rate of comilission in these lat-
ter cases is 13 per ceat of the amount collected.

we will now discuss «nd answer your eighth, and last, ques-
tion.

“we are unsble to find in the contract any words by which
the tax attoraey guarsntees to collect $100,000,00 in delinquent
taxes by December 31, 19368; and, therefore, we conalude that the
representations and guarantys teo whieh you refer in your question
were orally mmde at the time of the negotiations leading up to the
making of the contrect. The only provision in the oontract that men~
tions a "guarantee™ 1s Section IVI, which 1eads as follows:

*411 parties hereto agree to the following
change in the foregping provisions of thig oon-
tract, to-wit: Second party shall not receive
sny compensation whatsosver under and by virtus
of this contract until Cne Hundred Thousand Dol~
layrs ($100,000,00} shall have bean collected by
sald party of the sscond parxrt, 1If, as, and when
saig party of the second part a1l nave collect-
ed One Humdred Thousend Dollars {$100,000,00) he
ghall be entitled to and must be paid the Thir-
teen per cent {13%) commission set out above, and
thereafter said party of the seoconl part shall be
pald monthly at the rate of commission set out
above, Ths above ocoxmission of 13% which {8 with-
held es 2 guarantes that One Hundred Thousand Dol-
lars (§100,000,00) will be colleated ghall be
placed in esorow, payable to the party of the geo-
ond part upon proof of the colleoticn of the
$100,000,00, the bank or banks to hold the escrow
money being named by party of the second part,
said bank or banks to be situated in Robertson
County, Texas, Party of second part further agrees

—not to send out any notiees or file any sult sgaingt
deslinquent taxpayers prior to August 10th, A.D.,
1937," :

This provision could not be construsd as a guaranty tha
the tax attorney would scollsot $£100,000.,00 by December 31 8384 but
it merely provides that the tax sttorney's compensation may be held
up untdl he hag oollected $100,000,00, and in this connsotion it
must be rememberad that hs is entitled %o eix months sfter Deseumbar
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1, 1938, ia whdch to prosecute to finel julguent suits slready Tileq,
and it may be that the total of $100,000.00 will ve resched after
secesher 31, 1958, while he is 8o proseouting those sults, and then
he weuld be aatitled to his compensation,

In reza1d to tte oral egreement Lo wvhich you refer by which
the t ex ettorney renresented and guoranteed thet he wouldl colleot

£109,000.00, we sust not overlook the rule steted in 17 Tex. Jur.
844, ns follows: o

*Orcl evidence is inadmissidle to vary en
unconditional promise to pay momey by siowlng a
prior or contemporanecus parovl agreement that the
proxiascr should not be required to pay or that it
wes not absolutely poyadle - as, for example, that
it should be payable only upon the performance of
& gpsgified condition or the happening of a cer-
tain contingenoy, or that peyment should be msde
out of a particular fund,"

' The game rule is laid down in Gounzales College va, MoRugh
{(Tex, Sup. Ct.} 30 Tex. 548; Robertson vs. City Rat, Bank (Tex, Commu.
App.) 38 S.%. (23) 481; Robert & St. Johu Motor Co. vs, Bumpass, 65
B.We (24) 5993 and Hidalgo County Water Improvement Dist. ¥o. 4 ve.
%ostern Metel Nfg, Co., ﬁI.S. CuCehe) 16 Ted, (24) 893, It may be
that if & law suit ocours involving this coantract that fraud, sool- -
dent or mistaks will be alleged and thereby meke orel representa-
tions admissible in evidence, but we have conly the contract before

us in answering your wuestions, and we cen only be governsd by the
words of the oontract,

| Our answer to your eighth guestion is that unler the facts
that you have given us on this question wé do not conpléer that the
contract has been breached, :

Yours veyry truly
ATTCRNEY GENERAL OF TEXAS

o Lo O Ao

Cecil C, Rotsch
Agsistant

CCR!IFG
APFROVED:

W‘M.
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