OFFICE OF THE ATTORNEY GENERAL OF TEXAS
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ﬁ::ﬂ;.-u::" - February 14, 1939

 baingerfield, Texas

w$r
Eonorable Geo, L., French
County Attorney

Dear Sir: Opinion No./-28

You advige that the\gontract provides for a

“commiasion of 15% on taxes collected and is to terminate under

pMeneral and the Comptroller.
2y and sucoseded yourself on

mrissioners, who signed the
¥lves, and the county also has a
ected commlissioners indlicated their

« « « The members of a bcard of county
comzissioners cannot, however, oontract in reference
to matters which are personal to their successors.
Thus, & contraet which & board of county commissioners
attenpts toc employ a legsal adviser for a period of
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three years, to commence three months Ln/%ha ruture and
after the time for the eleoction of a person to fill
the vecancy ceused by the expiration of the term of
office of one mdhber of tne board, the term of employ-
ment extending over a period during which all the
menmbers of the board as constituted at the time of

the contract will retire therefrox unlese reelected,

is against pubMe policy . « "

This seems to be the law in Texas, which is expressed
in 11 Tex. Jur,, 631, as follows:

"Ordinarily, contracts made by a commissioners’
court may not bs repudiated merely because the personnel
of the body has subsequeatly changed. It is only where
‘the employment by a commissioners' sourt 1ls personal
and confidential, ea in the case of an attorney, that
it 18 held that one commissioners® court has oo power:
to dind its successors.” -

- This last quoted statement 1s based on the only Texas
case on the sudbject, the case’of Gulf Bitulithio Co. v. Nueces
Caunty, 11 S, ¥, (2&) 308, which says: | '

. *It is only where the employment by & comuissione
exrs' court is personel and.gonfidential, &s ln:the case
of an attorney, that it is hé3d that cone comaissioners®
court cannot bind its successors.” - :

The court decidions im moet of the other states that we
have found hold thet one commissioGers' court cannot bind ita
successors on personal coatraets, Qorfey County v. Smith, $0 Xan,
350, 32 Pac., 30 {employment of gounty printer); Franklin County
‘v. Ranck, 9 Ohio C. C. 301 {eaploymesit of courthouse ianitorl; -
¥illiken v, Edgar County, 3242 Il1. 528, 32 N. E. 493 (employment
of poorhouse superintender,t); Board of Commlssioners v. Taylor,
123 Ind. 148, 23 N, B, 7%2 {employment of attorney); and willett
v. Calhoun County, 217 Ala. 687, 117 So. 511 {employment of
“attorney).

i.e believe f:hat the reasons wnich forbid a commisasioners®
court to enter into a gomtract for the employment of a man in a
personal and confider,tisl capacity extending beyond the terx of
office of the indiviauals composing such commissionera® court applies
with peculiar force to the employment of attorneys for the col-
legtion of delinque,nt taxes. .
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A tax oollector-attorney would need tact, patience
and dfli-ongces, and a comzissionors' gourt would have every
fncextive to want a nan vith those qualities. Sutg ing commis~
sicners might, an¢ in many instances, would view the situation
1a an entirely aifferent light from the incoming somaiseionors,
In short, each ocomaissioners' court should be entlitled to make its
own contracts touohing on the amatter,

Furthersore, there mny be & chanze in ths personnel of
the county attornay's office in which evoent the nowly s=lacted
oounty att-rney would have rights whioh ocannot be overlooked.

Article 7332, Revised Ctatutea, provides for the oounty
attorney to represent the Stats ard counsy in suits for delinguent
taxes snd provides fees for such services, Ye do not believe that
an outgoing ococmuisaloners’ oauxt,_nggggsggpqwa vaiver by an out-
gcing oounty attorney, perhaps one who ‘been defeated by the

inconing county attornsy, ooiuléd deprive the incoming county attor-
pey of the right to represeant got 3 in such suits
and to ocollect the raxapsration therefor, PFurthermore, we bellieve
that undey such oircumatances the county should at least have the
changs of having a new county attoraey mhce would attend to sush
matters for the statutory fees provided for him and which are
generally a great cea)l less than the comxuissions paid the cole
leotor-attorney., It is true that in this instands the present
oounty attorney is the same zan who was couaty attorney at the
time the contraot was made, but the fundamental principle is the
e, .

. %e 4o not beslieve that the action of the two mea who
were later to take orfice as ocoxmissioners in indleating that they
approved the contract has any bearing on the guestion at hand,

Buch indlcaticn on thelr part was act an official ac? and gould not
be suoch until they had qualified for their respeoctive offices.

Abnent any ratification of the gontrast, it ls, therefore,
our opinicn thzt same 18 not a bindincg odligation upon Horris
Countr.

Yours very truly
ATTORNEY SENTRAL OF TEIXAZ
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Clenn 1, Lewis
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