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Hon, m“i %1114 ama
Distriaet Attorney
%ago, Taxas

Dear Ur;

opinion Fo. O-R08

B0t vhether Cossslssicawrs' Court
bas authority %o constuct and.
'?17 for a sounty ;;ﬂgc for °ma;u'--

eing, housing and repair

otunty road trueks, modinery
sud equdpuomnt, sand mmintenande
thareol, out of the coumty-wide
road fundy

Your rejuest for an opinipon on the adbove steteld
Gueation has deen reseived by Whis offfce, ks thank you
for the excellent dxief $ted wish your faguiry whigh

b:; been of great asziatsnos in passing uwpen your Ques~
tion,

%o quote from your bLriefl as follows:

*Relennan County haretofoare duly suthore
13ed the Sssuanee of & series of Comty wide
rosd bands for the mﬂm of foanstruction,
mintsnanes snd epsrastion of mmcademiped,
graveled, or paved roadls and turnpikes, or in

a8l ttereof .t
*hase benis were duly marketed and tiw
Frocesds plaodd to tiw 1% ¢f the Cowmnty

wide band fint end utilised in nocordancs with
the farsgoing purposs for the sonstruction of
Count &mﬂmmgﬁuﬁnnet t of
way refor, twgethsr with otbor usual incl-
Jdents,

*There nov reémcing in sall tond fund ap=-

proximetely $40,000, a portien ef whieh
approximtlm 5&9,000.&0, f: donired to De



Hon. Holvey Williams, Pebruary 14, 1939, page 2

used for the purpose of constructing a County
gerage, which garage will be used for the pur-
pose of housing ssrvicing and repairing ma-
chinery, ;2:1pment $rucks, tractors, ete,,
which machinery and equipnent are used in the
maintanance, repair and opersation of the McLen-
nan County rosd system."

The Constitution Article 3, Section 52, reads,
in part, as follows:

v, ..that under legislative provision any
county, sny political subdivision of & county,
eny number of adjoining counties, or poli~
tical subdivision of the Stats, or any defined
district now or hereafter to _be described and
defined within the State of Texas, and which
mey or may not include, towns, viilnge- or
mmicipsl corporations, upon a vote of a two-
thirds maioritz of the resident property tax-
payers voting thereon wheo are qualified electors
of such distrioct or territory to be sffected
thereby, in addition to sll other debis, may
issus bonds or otherwige lend its credit in any
amount not to exceed one-fourth of the asseased
valuation ef the real g:oporty of such district
or territory, except that the total bonded
indebtedness of any city or towmn shall never
exceed the limits imposed by other provisions
of this Constitution, and levy and colleot such
taxes to paz the interest thereon and provide a
sinking fund for the redemption thereof, as the
Legislature may suthorize, and in auch masnner
as it may authorize the same, for the following
purposes to wit:,..."

"{¢c) The construction, maintenance and
operation of macadamized, graveled or paved
roads and turnpikes, or in aid thereof."

Article 8, Section @ of the State Constitution
reads as followat

"The State tax on property, exclusive of
the tax necessary to pay the pubiic debt, and
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of the taxes provided for the Lensfit of the
nblic free schools, shall never exceed Jhirgy
five oents on the ons hamdred dollars valuse
tion; and no oouatl, elty o towm stall levy
wore than twenty-five oents for eity or county
JATpoOses, And mot exsesding fifteen sents far
roads snd bridges, and not omod.ﬁ"dﬁrtm
mute'mljwyonﬁamh dol-
lars vsluatiom, except for thw payment of debts
faouwrred prior to the adoption of the ameniment
Septenber £5th, 16833 and for the erection of
putlie bulliings, sircets, sewsrs, water works
and other permanent improvements, not to exe-
coed twenty=-ive oents ont the one hundred
dollsre valustion, in any ons year, and ex-
ugt a8 i in tuin © tution etfanin frv-
videdy anld the Legisletiwre may alao suthorise
&n itional annusl #d waloren tax %o bo
levisd and collected for the further muinten-
ance of the jadlic roals) provided, that a
majority of the quelifiel properiy tax-paying
voters of the county voting &t an slection

to be held for that prou shall vote such
tax, not to excoed fiftecn cents on the one
hm&rtd dollars waluation of the property
lwgicct to taxation in sueh ocounty, ind the
LepSalature my pase local laws for tUw maine
tensnce of the public rosds ani hichways,
without the local notice required for speclal
er local laws,®

Sections 4, ¢ an! 1L of Artlcle 2351, 1, ¢, &,
1925, defining ths powers of the Comaxd saioneral Court
authorises such eourt to:

"Sec. ¢y Dulld bridgces and keep them
in repair.

*5ec, €, Exsrcise genersl control over
all rosls, bighways, fer:ies, and bridges in
thelr gsomty,

.5@01 15, 861 ecourt ahwsll have all
such other povers sni Jurisdiciioen, ani shall
perfoerm all such other cuties a2 arg nov or
zay heresffier be jreacribel by lav,
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Tha bonds in stion were “_’;a.un issuesd

uwnder the aut.hor& of Articles se tta-

tutes del force and e¢ffect at the thn of the

{asuance t.heu bonds at and in conformity to thoase

stetu vistons, prier t¢ redeal by scts of the

8:&!: le ture, Pirst Called 3Seaslion, page £3, Chapter
L

Priox= to repesl, Article 728, R. Cs S, provided:

: *for the purposs of constructing, mein-
taining, and opere tine macedandized, gnwlod
ar ;ivea rogis and tumpikos .’m s1d the:ece
of, wmtz politionl suﬁdividm or de~
rinea cistrict’of any county iz authorized to
1asus Sts bonds, or othervise lend ity oredalt,.
eesccttd to levy ani collect taxen to psy the
intercat gﬂ such bvonls nnd provide a

ir

fund for rederption.”
¥clennan Cownty 1s spralelly exonpt from tie
vizsions of suddivision & of title 116, r 3, unler

the provisions of Article €761, i, C, 8,, 1985,

Sectiens 10 and 1l of tle Nolennan County Speaial
Road Law, chsptar 34, page 70, Acts of the 4lat lecis
ture, Fiiat Called Sesalon, roh, in pars, as follows:

*Sea, 10, Zaoh county comisasionsrs of
Xolennan County shall be ex«0fficlo road scome
misaloner of hias respsctive distriets anxt
under the direction cf the Comxissioners!

Ceurt ahall havc cherge of s8ll the tesnms, tools
and mschinery, be - 50 the coumtitYees

"Se0, 1ls The Coomiasioners' Court shall
heve power to purchsse such hem tools, and
mochinery, aa Yy be necessary for the uoz'king-
of 821l rotdseee

Article @780, =, Co B4y, 193, reads ss followss

*The Cormisslicnera' Court shanll see that
the rocd ani br';dg. fuy. of thelir count
Jultelously anl et tadbly expem.eu o the roads
and Wrlizes of Wwlr couwnly, ani 48 ncarly ss
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righ

B un&ht s road as is practicable mnd
having grestests bonus offored dy the
citisens of money, labor and other moperty.”

Mis article refers onILto the rosd and bridge

fund of ths county and 4s not applicabls here,

Article €788, R, 3, 8,, 1028, resds, in t
an followas ! $ e ’ ' PRI

*In all counties of this State, a3 slvwm
by the moce Fedaral Census to ¢ontein
a8 meny s £ thoussnd inhabltants, the
mombers of the teslonera’ Coury shall be
ex~of ficio road ocomnissioners of thelr re-
spective precinsts end uander ths dirsstion of
the Comissionsrs'! Co.rt shall have
of tho teams, tools and mschinary
$o the county and placed in their
sald oourt,”

Articls 1830, 34 Co 3., 1025, reads as fOl-
lows:

"he Comzlissioners! Court, by an oder
to that effect, may trensfer the money in
hnndrmm!‘mdtommr,uunz
deen necessery axd gow. axcept Wt the
fumds which bslong ¢lips first shall
never be diverted from the payment of the
clains registered in olass first, umless
there i8 &n exoess of such funds,"

This article provides for the transfer of
county finds, Rowever, the quesiion involved here is
not one involving a transfer of funds, and the effect
that the prcrponﬁﬁ expenliture would not oonstitute a
transfor of such rmil either direotly or indirectly.
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The reason for this rule is predicated upon the fest that
the suthorisstion provided by Article 1630 only applies
to statutory funds and does not mbrtcoaniorthotiw
slasses of county funds desisnst ¢d in Section 9, Article
8 of the State Constitution,

T™hs oonastitutional provision above glted son-
stitutes & mendate to the Comissicners! Court to maine
tein ths pudlic roads and in interpreting the intention
of the legislature and in caonstruings seid constitutional
Provias.m, it should be noted that specific authorlty
<8 afforded both the reneral stetute and by the spe-
cisl rosad law for kclemnan Ccunty to purchsse equipoent
in the nature of machinery, teols, etc., sn' that s s
ecrcllary theretc it is made the Suly of the Commisalone
srs! Court to have custody snl control over such mechine
ery sni equipment. In thoe stsence of sny inhitvition, it
rust bs constured o be the intentlon of the legisleture
and the pertinent constitutionsl direction that thw
tools, equipment and mschinery, including sutomobils s,
trectora, eto., bs maintained, repaire. and cared for in
such manner as 18 necessary, consistent vith ths muin.
tenancs of such puklic roads,

Naturally, this lesds to a construction ¢f the
word "maintenance” as used in ths applicadle atstut
sn: constitutiocnsl rrovistons, Our sppellats ccurts hawe
delfinitely asorided to the word "msintenance” the broedest
possible meaning. '

*The Suzrems Court in the case of Dallas
County va, Flowman, 99 Tex, 50¢, 01 3, ¥, £21,
pRE, afforded the earliest definite construc-
tion of the term, as used in Art, 8, Sec, 9 of
the gonstitutien, wvhen 1t seldy

tIt was added by amendment in
the year 1290 for the evident pur-
pose of conferring upen Counties the
power to lay cut, consiruct, and maine
tain bottsr szstems of udblic hirlweys
than they were sble to do unler the
restrictsed tuxellion Defore providel ..
and 4t coulld not heve boen tha inten-
tion thus to restrict the use of the
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fund snd to credte such confusion end
enbarrassment in the haniling and
disbursemsent of ths Nunds of the Coune
ty a3 would srise from such eonstrue-
tion. Tiw ﬁgm-m:au of the legislature
in making the amendment vaas to {noresss
the capacity of ths County to maintsin
& system of publie roada, and ihe wmoard
'saintensnoe? must be hei& to include
all of s whlage necessary to be done
$¢ sccoaplish that purpose,!

"Errect must be civen to the conatructien
placed on the word by the Supreme Court as _
weaning all things negessary to secompliah the
purposé of maintensnce of pudblic roads in the
Cowntys It would Le folly to apsume thst the
leglclsture would rive suthe:diy ani direoticn
to the Conmtissicners ecurt to soiuire machine
ey ani equipment for the working, operstion
sslntensnce sn: rodeir of putlic roais anl ¢
the same time withhol! from the Commissioners
Court the powsr t0 properly house, care f¢r,
servics, repair snd maint suoh tquignnt,
shich 19 necesssry to the duty of mainteining
auch roads.

1ng \hrodgh Jasties Alexaniar in the e4ss of
ussies Alexan case

crwm 47 8, %, (24) 301, in 1832,

foellowed atriehy tha foregoing conatruction

of the word 'meintensnse' Uy holding:

‘ve muat first asosrtsin what
1s meant ¥y muintanance of rosds...
The phrease has a brosder msanins en!
includes the doing of sverything
necessarily sad appropriately eote
nected with anc incidentel to the
ls7ing out, openiny an: constructicn
of putlic roads axx! the msintonance
of an efficlent real systen,?
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"The Supreme Court considered this opinion
80 deciaive of the question involved that it
adopted Justioce Alexanderts epinicn vervatins in
Tinnsr v, Crow, 78 3, %, (£4) S88,

*In this conneotion we ssll sttantion
;;.:o to the cass of Frown v, Jrahem, 88 Tex,
| J

*As further eviience of the broad mean-
inz to be ascrided to ths term "mulntensnce?
the Felersl Court, in the casze of Han'y v,
Johnson, 51 Fed, l£d) 809, 813 ssid with
reference to0 2ald term as usel in the cited
Constisutional provision

e do not think the word
‘meintenance?! as used in this
section of the Cenatitution was
intended to Lo wssd in the re-
atrieted senae, PRy the use of
ths words 'maintenance'! of pub-
11s rosds and highways'! the
frapers of the Constitustien had
reference t0 ths maintenance of
s system of public rosds and
highways whioh would fnclude all
nocesssry posars Lo provide and

keep up & system of hichwsys,'"

The oese of Auatin bros, v, Patton, 288 3, i,
182-188 held that the county commissionars! court was
suthorised $0 exercise all the acts and to 4o all the
things vhioh were necesasrily and appropristely comected
with or incidental snd substdiary to the maintsnsnce of
public rosds. :

There 18 no deelled caze which we have been able
tc Iinl shich efithor directly or inferently prouitits the
useé of the ecounty rosd tond fund for the constructiom of
suck 8 necesasry atiritute of the public road system as the
ccnsiruction ¢f & county carsse for the purpese of serviclm,
housin:s and repelrins ccunty resd squWpment.
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In view of te rbrofoltg.tuthoritioa, you are
respcotfully alvised that it 1 opiniomn of this Do~
partazent that thse Comissiocners'! Cowry of Molsnnan County,
may st 1ts discoretion, by an ordar sntered upon tle min-
utes of sald oourt, sauthorize the sreciion ani construc-
tion of a cowmnty age $0 be . used for the housing
mintensnce, repelr and serving of ccunty roed oq;u{punt
which 58 used for the meintonance of the countiy roed
syster snd 1s Narther autiorized to pay therefor out of
the county wils road dond fund,

Truating that the foregeing answers your inguiry,
we rexain

Very truly ycurs,
ATICERSY ALXuRAL OF ToLXA3
By

Ardell ¥illiams
haslstant
A A%/ '

APPTOYEDY

ATTC HoY GLELAAL OF TiXAS



