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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN

€. MANN
¢ GERERAL

Honorable Geo. H.
Comptroller of Pu

Austin Texas

Sheppard
blie Accounts

Dear Sir:

This i3 in answz2r to &ou
astone Tire and Rubber Comp

in store tax on places of busi Y 0r2Tzting under what is called
restonst's Budgat Plan

gy= us Firsstone Tire

L pa3nufactures and sells at
tukgs and "other automobiles supplies,
om&\retail tire.stores (known as

and Rubber Compan;
wholesale automobi

dealers) in Texas un -ich sajd retail tire storss purchase tires
and tubss an Firzstone Tire and Rubber Con-
pany and r= é / to customers; and in addition

to said refai uying tirss, tubes and other
merchan e

r and Rubber Company, sald dezlers
Te car“ying out a contract designated as
greement,” which reads in part as follows:

Tris purchasing and selling to the
ires, tubes, batteries and auto supplies
one products, and desires to have the
bznsfit of tc eamploy certain methods of tine payment,
merchandising, developed and as improved and recommended
from time to time by Firestone known as Firestone's Bud-
get Plan.

"Now, therefore, in consideration of dealer purchas-
ing end maintaining a stocX of Firesstone products for re-
salz by dezlsr and in ¢onslderation of the mutual covenants
hereinafter coatained, it is hersdy agreed betwesen ths
parties harsto as f01lona-
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nrirestone will forthwith iakxe xnown to ani recommend
to dealer it's current vlan and method of wercnandising
by time payment, khown a3 its Budget Plan and will from
tine -to tims keen dealsr advised of Improvementis tharein
daveloped by Firestons;
"Firestone will likewlse s2lect and recozmand for hire

~ by dealer a person trained in salesmanship unier such
Budget Plan and competent in Firestone's opinl-n to con-
duct and manage for dealzar sales of Firecstone Products
by dealers under such Buiget Flan, :
"Dealer azgrees to adopt and emrploy the msrchazdising
methods of such Budgzt Plen in dealers salz of Firs-
stone products from such dealers stocks and agrees to
hlre and tzke into dealers eaploy the person $o racom-
faended by Firestone and place hiz in charge of the
installation and opsration of such Budget Plan and depart-
ment for dealer in dealerfs place of busines . . ."

nThis agrsement shall becoms effective on the date hereof
and shall continue in force until cancelsd or terxinated
by either party on 30 days written notice, by r:gistered
mail, registery receipt requested to the othsr of its
intention to cancel. '

"In the svent of any violation of the terms of this agrze-
ment of elther party hersto, the party hot 1in default may
.notify the other in writing and if such default or violation is
not corrected in S days after the receipt of said notice,
the party not in default gay at its optlon terzinate this
agreemant within 10 days after the receipt of sa2id written
notification to the party in default,”

The Chain Store Tax law of Texas is House Bill No. 18,
Chapter 400, First Called Session, 44th Legislature, Acts 1935, (now
codified as Article 11114 of Vernon's Annotated Penal Code}. It
provides for certain prescribed license fees to be paid on stores,
and reads in part as follows: )

wSec. 2. Any person, acent, receiver, trustee,
firm, corporation, association or copartnership desiring
to operate, maintain, open or establish a storz or mer-
cantile establishmant in this State shall arply to ihe
Comptroller of Public Accounts for a licenssz so to do.
"Sec, 5. Every person, agent, receiver, trustee,
firm, corporatiosn, association or copartnership opening,
establishing, opsrating or maintaining one or mors stores
or mercantile establishments within this State, under
the same general management, or ownership, shall ovay the
license fes. harefnafter prescribed for ths privilsze of
opening, establishing, operating or maintaining such stores
‘or mercantlle estaeblishments."., . .
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"Sec, 6. The provisions of thils Act shall be
construed to apply to every person, agent, rsceiver,
trustee, firm, corgoration, copartnsrship or associa-
‘tion, eithar domestic or foregin, wiich is controlled
or' held with othzrs by wajority stock ownsrship or
wltimatzly controlled or directed b; one manazement
or associaticn of ultimete manazszent,

~ "Sec, 7. The ternm 'store'! as used’in this Act shall

be construsd to mean end 1Inclusie any store or stores or

any mercantile establishment or establishnents not sreci-
fically exempted witrin this Act which ar: owned, operated,
mainteined, or controlled by thz same person, azent, re-
"geiver, trustee, firm, corporaiion, copartnership or associa-
tion, either domestic or forezin, in which goods, wares

or merchandiss of any kind are sold, at ret=2il or whole-
sale.”

It is apparent that the answer to the guestlon involved
cerein dzpends on whether or not Firestcne Tire and Rubber Company
vcontrols™ the stores in cuestion., We b:lieve everyone concerned
vill admit that the places of business operated by the dez2srs, in
which tires, tubes and other merchandise are sold at retail, are
stores within the definition and meaning of the statute,

In ths case of State Board of Tax Commissioners v. Jack-
son, 283 U.S, 527, 75 1. Ed. 1248, in which the constitutionality of
tte Indiana chain store taex law was uph=1ld, the Supreme Court of tlthe
United States pointed out the ear-marxs of chaln stores, as follows:

: "These consist in quantity buying, which involves
the application of the mass process to distrlibution,
comparable to the mass method used in productlion; buying
for cash and obtairing thse advantage of a cash discount;
skill in buying, so as not to overbuy, and at thes same
time keep the Stores stocked with procducts suitable in
size, style and quality for the nelghborhood custozers .
who patronize them; warshousing of goods and distributing
from a sincle warehcuse to nuxerous stores; atundant sup-
ply of carital, whereby advantage may bs taken ol oppor-
tunities for establishment of new units; a pricing and
sales policy different from that of the individual store,
involving slizbtly lower prices; a greater turn-over, and
constant amalysis of the turn-over to esscertz=in ralative
pPofits on varying items; unified, and th-refore cheaper and
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better advartising for the entire chain in a civen local-
ity; standard forms of display for the leMJt;On of sales
superior manigauent a1 method; concantraticn of panage-~

gent in th: sgecial lines of gocds handlad a; the chain;
special accounting rmethods; standardizatio ctore manare-
rent, sales policips and goods sold,

' "The appellantst! evidance indicated that all of thess
gdvantazzs ars intsrrelated and interdependent in the chalin
stores business., . ."

Iz the case of Fox v. Standard o0il Com“any, 204 v.3, 87, 79 L. ®4,
7230, the Suprame Court of the United States, speawing through
Tu;the Cardozo, uphald the con:titutlﬂnallty 5f the West Virzinia
chaln store tax law and said; :

_ nThe opinion in Jackson's case enumeratas age of

« the advantagss of chaln stors oparaztion, ané fin a
sufficient bzais for taxing chains differently from stores
separately owaed, . .

bJ

"¥e have hers abundant caplital; standardization in
equipmsnt and display; superior manazsment; more rapid
turnovsr; uniformity in store manazasmant; specizsl account-
ing methods; and a unified sales policy coordinating the
diverse units.®

Thyse featuras come into existence as a natural result of a central
control of a group of stores. They are the outgrowth of unifi=d
eontrol. Whsre those ear-marks ars found you may expsct td find a
central control., Ve have a situation in the cases under considera-
tion in which those f:zatures can very easily bz brought into exist-
tnce, il they are not alr=ady in existence,

A reading of the contract shows that Firsstone Tirec and
2ubber Company controls the dealers in gusstion., It says: "Firestone
#ill . . . selsct and recommend for hires by dealsr a person trzined
in salesmanship . . . &nd compstent in Pirestone’s opinion to conduct
ind manaze for dealsr sales of Firesions producis. . . DealeT agree:
Lo aEOpt and employ the merchandising methods of such Budget Flan

+» . and agrees to hire , . . the person so recocmnended by Firee
sione and place him in charze of the opsration o such Budget Plan
224 departrent for dealer in deater's place of bdusiness . . .

Tais elearly allovws Firastone Tire and Rutber Courany to pick a
~2n and recguire the dsaler to put him in charge and control of the
82¢ of werchandise. That is just the saums as if Firastons Tire

:3d Rubber Company had put him in charge directly. As we view

%, it makes no difference that this man in chzrzz is theorstically
tzployed by and working for the dsaler, becauss he ha3 besn salected
iy Firestone Tirz and Rubher Company and his ex aploysnznt depends

.p -
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. _=3n thz com pe y'* will., His actions are as much under the control
-» the coupany as the actions of a toy zmechanical jurring-jack are
:mder the corntrol of-a c¢hild who owns zuch an intaresting toy, with
-~3 egxception that the child soon tires of his jumrinz-jaci but the

;swpany will con3u11tlv be on thz alert in watching the man in chargze
-#» the dealer's businsss., And when tbxs man in charge of the deszlar's
~13inzss dirscts the activities affecting the sale of this merchan-
ise, it constitutss Firestone Tire a1u Rubbar Comsany taing in

slrect control.

As we undersiznd the frets the dealarts businsss cznsists
;rimzarily of selling tirss, tubss and zuto suppliss at rstall
:xd the contract rec¢t=s that ths ndealer is purchasinz ard s=11-

e

s

*
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t=g t2 the trade Firsstone tirss, tubes, batt:rizs and auto
:urplies and other Firsstone products.?” Tha Firsztons Tirs and
Janbar Conmpany has 3uch a "ecentrol®™ th=t it could, and probazbvly

ipes, sell tires, tubss and other products in the dealerts pizce of
=asiness as 2ffectively as if it dirsetly ownzd the place.

There are no Texds appellate court czses on thils ouesti“n
:# control in chain store or»Jnlzatious, but there ar: a few gz
!n other jurisdictlions that sh24 scme licht on the subject. Ih he
:az2 of Gulf Refining Compzny v. Fox, 11 PFed. Supp. 425, the court
:onstruzd the provisions concerning "control®" in the Vest Virziania
:iain store tax law, which are the szme as the Texas chain stors tax
i2w, and, after cons1der1ng the m2nagzzent and lease contracts in-
wlvsd in that case, said; -

"Tt may be conceded that it does not exerciss full
control ovar all of the actions of the dealers in a
strict legal sense, but its actual control is sc effective
that little room is left for indepsndent sction on their
part, while full enjoyment of the advantages inherent in
a chain store system on its part is ensured. Adequate con-
trol over the operating wmethods of the dealers and of the
retail prices of the goods is securzd by the right ratained
by the company to cancel the license agreement and to put
an end to the business relations between the partiss; . .
It is of little moment to the c¢o pany whather the legal
title to the goods resides in it or passes upon delivery
to the dealer; . ., .M

= think that that languagz fits the case under consideration. Cther
‘3323 that shead some light on thils guastion ars Ashland Refining
-iupany v. ?on, 11 Fed. Supp. 431; yidwestarn PetrolauJ Corpora-
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an v. State B04r4 of Tax Comiaissioners, 206 Ind, 682, 187 N.=.
2; Belk’ ‘Bros, Company v. kaxwsll, 215 N.C, 10, 200 S.Z. 915,

: *We are not unnindful of th: fact that there are certain
-rovisions in the nature of 2xcepti:ns in the bha;n Store Tax Law
ir Texas, onz of them providing thzt th: terz "stors" shall not
jnclude ™any place of Husiness engisad excluzivaly in the storing,
;elling, or distridbuting of patrol=um products and ssrvicing of
-2tor vericles™; but w2 ar: asswaing that the parties concerned
2 not limlt11“ their trads 1n such a manner so& 2s L2 come within
ehat eACGOLijn

Our answer to your question is that Firsstone Tire and

zubber Company i3 liabls under the law for a chain stors tax on
;1eces of business operating under ths "Firestonsz Budzet Plan
savzerant" contract dESCleed above. '

L . ‘ Yours vary truly
R o AT‘I‘OPI\"’"‘V CINZFAL CF TITXLS '
o L. o (7 s
- ] By
. ' . Cecil C. Rotsech
) Assiztant

“oR:N
AFFROVED JUL 14, 193¢
5. W. ¥, Yoore
in3T ASSISTANT
(TTORNEY GENERAL AFPROVED
Opinion Coummitiee :
/2%2 vl By WRK, Chairman !
. / WAN




