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AUSTIN

February 27, 1039
Hon, B, Py Hellmuth |
Assistant County iuditor \
koLemman County

Waco, Texas : \\
Dear Sirg
AN

Opinion Ko, 0-321
Rey able entitl to arrest
ansferring soner

ty \Jail to county Jail?

¥e are in rec
pth, wherein you mopound

your letter you st the position involved as fol-
lowss

1 & e city Jail. Thereafter
prior ta the time a\goxplaint has been filed or
warrant Pgsudd, the Qonsjable is called to

Pans isoptr from the city jail to
estion is vhether the

es,"

3 1085 of the Code of Criminal Procodure,
rovided thp fees to be alloved peace officers for
3 g e services remdered, to be taxed against
the dnfenka ofi conviction, Ve quote the section of the

vy, For oxecuting each warrant of arrest

or caplas, or raking arrest without warrant,
two dollars.”

¥¢ think the practicable application ef this
statute requires that it be construed in the light of
articles 883 and 884 of the Code of Criminal Proceduro.
It ig obvious the fee provided in article 1085, supra,
would be payable by the defendant only upon conviction,
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Before conviction a trial must be held before a compe-
tent tribunal, In the justice court there would have

to be a complaint conforming to the {l'ovisions of arti-
cle 883, supra. Upon the filing of the complaint, re-
gardless of the faot that the defendant rdght then be

in actual custody, a warrant must issue. This is plainly
provided in article 884, as followsj

*Yhen the requirements of the preceding
article have been complied with, the justice
gshall igsue a wvarrant for the arrest of the
accuged and deliver the sare to the moper
officer to be exoecuted,.®

It is subnditted, under the faots given by you,
the fee of two dollars movided for in article 1085, su-
pra, would be due and payable to the officer who makes

the proper return upon the warrant showing he has edo-
cuted 1it.

In this conncction, we thini: it proper to
direct your attention to articlec 239, Code of Criminal
Procedure, reading as followss

%A porson is saild to be arrested when he
has becn actually placed under restraint or
taken into custody by the officer or person
executing the warrant of arrest,”

Therefore¢, you are respectfully answered, 1if
the of ficer who goes to the city jail and transfers the
defendant to the county jail, follows up his work by
executing the warrant when issuod, he would be entitled
to the two dollars, provided the defendant is tried, con-
victed, and pays his fine and costs. This, in the event
the case is tr and finally disposed of 'in the justice
court.

The same reasoning would apply in the event
a “"caplas® is isaued from the county court. See article
441, Code of Crimdnal Proceduree.

- Yery truly yours
ATTORNEY GENERAL OF TEXAS
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APPROVED ¢ (5igned) Benjaxin Woodall
(Signed) Gerald C. Mann Agsistant -
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