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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

B C. MANN

ARY GENERAL ) . n&roh 1. 1939

Hon. 4. B, Hﬁnd.r.on. Ir. .

Assistant County Attorney "
Harrison County -
Marshall, Texas

Dear 8ir;
Opinion Ro. 0’56‘41:::::;~ \h
Re: Is Section a_otlgrtio t;{\)
na

Your request f 3 opinlqn on the abovs
stated question has bee re by\this orfice.
¥e want to thank ydoy for the able drief sud-

0 and not more than 40,000
opding to the preceding Fed-
eral pensus, ‘the ocowity judge may enmploy one
n g8 ofri slatant, bookkeeper and
stenographer at & salary to be fixed by the
county Judge not to exceed $1,800,00 per

NS

\\k Sepfion 3a of Artiole 3902, supra, by its terms
provides that in countiss having the population of not
less than 48,900 and not more than 49,000 inhabitants,
acocording to the preceding Federal census, the founty
judge may employ one person as office assistant, book-
keeper and stenographer at a salary to be fixed by the
gounty judge not to excesd $1,800.00 per annum in twelve
equal monthly installments out of the General Fund of the
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oougity. The population of Harrison County is 48,937,
thus falling within the terms of Seotiocn 3a, Article
3902, Harrison County is the only county in the State
which, acoording to the preceding Federal census, that
had a population within the limits specified in Ssotion
3a of Artiole 3902, .

Seotion 568, Artiole 3 of the Stats Contitu-
tion provides in part as follows: .

"The Legislature shall not, exoept as
otherwise provided in this Oonstitution, pess
any looal or speocial laws, asuthorizing....
regulating the affairs of sounties, cities,
towns, wards or school distriots....and in
all other cases where a general law can be
made applicadle, no loocal or speoial law shall
be enacted; provided, that nothing herein con-
tained shall be aonstrued to prohibit the
Leglislature from passing speclial laws for the
preservation of game and fish of this State
in certain localities."

Seation 57 of Artiole 3 of the State Comstitue~
tion reads as follows: ,

"No local or special law shall be passed,
unless notioce of the intention to apply there-~
for shall have been published in the loocality
where the matter or thing to be affegted may
be situated, whioh notice shall state the sud~
stance of the contemplated law, and shall be
published at least thirty days prior to the
introdustion into the legislaturse of sush bill
and i{n the manner to be provided by law. The
aevidence of suoh notioce having been pudblished,
shall be exhibited in the Legislature, befors
such aot ahall be pgdsed.”

We have information from your bdrief, which we
must assume a8 ocorreot, that such notice was not pubdb-
lighed aocording to the above-quoted Seotion 57, Artisle
3 of the State Constitution.

In the ocase, Gray vs. Taylor, 227 U. S, 51, the
Supreme Court of the United States defined a looel law
ast

"The phrass 'local law' means primarily,
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at least, a law in feot, if not in fora, is
direated only to a spcoiric spot,”

The oase, City of Tort Worth vs, Bobbitt, 36
SW (2nd} €70, holds smong other things, that:

"An aot applioable to counties bhaving
a population of from 35,190 to 35,800 was
svasive and special, eiting Hixson vs.
Burson, 54 Ohio State 470{ Owen County Con-
missioners vs, Spangler, 1359 Ind, $73, and
that an aot authorizing donds by oities hav-
ing bdetween 106,000 and 110,000 inhaditants
by 1920 ocensus deing applicadle only to one
oity held looal law within aonsatitutional
grovllion.' Oonstitution Article 3, Section

8.

The oass, Bexar County vs. Tyman, et al, 97
SW (2nd) 587, holds in effect, that:

"Courts in determining whether law is
pudblie, general, aspesial or looal will look
to its substance and practioal operation
rather than to its title, form, phraseclogy
since otherwise prohibition and fundamental
law againast special legislation would de
pugatory. The Legislature may olassify
oounties on basis of population for purpose
of rfixing compensation of county and precinot
officers but oclassifiostion must de based
on resl distinetion and must not be ardityar=
i1ly devised to glve what 1is, in substance, a:
100al or speoial law the form of general law,
Acts reducing salaries of offigers in goun-
ties of 200,000 and less than 310,000 popula-
tion held unreasonsble and arditary in ite
olassification and void as a special law,®

%e believe that whather the sot in question is
to be regarded as special and whether its cperation is
uniform throughout the Stats depands upon whether popula-~
tion affords a fair bdasis for thes odassifiocation of soun-
ties with referenaes to matters to whioh it relatss and
whether the result it aoccomplishes is in fast a real
olassifioation upon that basis and not a designation of
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& single scunty to whioch alone it shall apply under the
guise of such oclassirication., The law in question was
80 drewn that it is general in form but only applied at
the time it went into effeot to Harrison County and
prodably eould never apply to another countI. We think
that a oounty can dbs designated dy desoription just as
affestively as it gan bBe. named and that the application
of this aot 13 so inflexibly fixed as to prevent it
ever being applicabdble to other counties.

Seotion 8 of Article 39123, Revised Oivil Sta-
tutes provides as follows:

*The Commissicners' Qourt of sush
oounty shall, on application to the County
Judge, authorize the County Judges to employ
a stenogfapher at a salary of from One Fun-
dred Dollers (#100.00% to One Hundred and
Twenty=-five Dollars (2125.00) per month,
and ' sugh extra help as the Commissioners’
Court may deem advisadle and necessary at
& ®salary of not exceeding Thirty Dollars
($30.00) per week, providing such extra
help shall not be employed for more than one
person for thres (3) months in any one cal-
endar yeer. The salary of sush stenographer
and suoh extra help shall bde pasid out of
the General Funds of the gounty.®™

This article applies to countiss haviig froa
195,000 to 200,000 population. Under.the aot in question,
the maximum compensation of an office assistant, book-
kesper and stenographer of the sounty Judge is ralsed
above the maximum sllowed like offigers in counties of
195,000 to 200,000 population and the oase, Bexar Oounty
vs. Tyman et al, supra, citing the case of Clark vs,
Finley, U4 SW 343, uses the following language!

*"Mmies ocourt recognized the sudstantial
difference in populations of counties oould
be malde a basis of legislation fixing eom-
pensation of offigers, on the theory, as
the osourt olearly rscoinirzed, that the work
developing upon an officer was in some degres
proportionate to the population of the county.
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This has frequently deen recognized dy the
ccurts as oreating suffiolent distiretion to
Justify larger compsnsation for county offi-
cers in oounties having a population as com-
pared with compensation to like officers in
oounties having a small population.”

We think 1t true that if the legislature ignores
the obvious fact that the work of an assistant, bookkeeper
and stenographer of the county judge is proportionate to
population and olassifies counties in such way that the
compensation of such assistant, bookkeeper and stenographer
of the county judge in sounties having a smaller popula-
tion is rixed at more than the maximua aompensation al-
lowed like offiger or employee in ocounties having s larger
population, suoh action amounts to fixing a oclassifioation
which is arbitrary and whioh has no true relevanoy to ths
purposs of the legislation.

In view of the foregoing authorities, you are
* respeatfully advised that it is the opinion of this De-
partaent that Seotion 2 of Article 3002 is a spsolal law
and, therefors, is unoonstitutional and void.

Trusting that the foregoing answers your ine
quiry, we remaln

Very truly yours
ATTORNEY GENZRAL OF TEXAS

By WW‘W

Ardell ¥illiams
Asgistant

AW IAN

AFPROVED: | r44i/
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