Ve,

LRI T

L,

.
v e ey, RV R L Y B
. »

L TN

- your brief scast us with

bFFlCE OF '-i'HE ATTORNEY GENERAL OF TEXAS
AUSTIN

. . . . © ieroh .k, 1939

T s00 T RAadnoy :
rrininal Platrict Attormoy
JusE oounty

tonferaon, LTo¥Yad

Sear 1y

. te have carers
tod in your loster of Febd:

7 v whsh 4 e
Tuopsol Tor the xroglkis
‘vion, whioh hay beah of

e 1o

NS % vied und oclisotod the
/ide Touddization Tax authorized by ssié-
i s EB dizerivution of tho fumlis’
{ rived froz 13 to b2 unde within a few
\ 8. 12 bablility, thare will ba sore
gugstion g tof tho epgoriionment to bo mande to
yigomve 1 75kuol dintriecss noar the county
i axd vifch sehicl disiriets sxtepd tsyond
tae Uovedsry of sk county end enbracs & yart
Ox tha-auivininz coraty wiore said tax iz not
levied aad ccllectad. ihers ra to bo found
in such ccubiy lins school distriets 2 large-
" zupbar of pupils, who, though they ars remlare
1y eurclled on tis schocl ceasus yrollc of ths -
schoo) district; are not rosidents of kusk @
“county, aven thoush the wistriet iv congalled -
. to provide cdusmtionsl) oprortupitiss for thez, -

: '”étﬁﬁseqamtly the follosing que:t-lbn exrisea
Is the Counvy Soard of Tchool Trusiezt authorized
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kr. Joo C. Cladney, Larch 1, 1939, Fage 2

_.under the provisionas of Artlole £%440 to distri-
bute the monzy collaeted frax 'thes tax on & per
capita aproxticnuent conficlng the nurbexr of
yer capitas to thoos paplils only whs &re eet 2l
residents of Tusk county? Cr, tc put ths gusstion
in diffescst vords: Sholl tha County foaxd of
Sehool Trusteas €istribute tha nonsy coliscizd
to the couzon and ladeprudont achool distiricia .
of tis county on a por capita bosls, that is, . *
acecording to tha nuwsber of regvlarly anrollsd
paplle on the scbelastic ceasus 1oll living with- .
in onid scheol dintrict, remardlesa of vhsthox :
such rogularly snrelled puplilo are rasiding out -
of Tusk county and in en sdjoinir2 county idera
such. tax ig not belny lovied or collected?™ .

Article 2744e, Fevised {tntutes {iveing Clnpter
231, Pe. 434, of the Acts of L% Foriy-fifth Lszisliature,
. -18%37) provides thab certain counties ia ihe preserided
- alassificavion, may, upon elcoilon approviny cams, ascens -
and collact o county-wilde equalizaticn tax of tuinty-five
. ceats por-300,00 v2luation, the proceceds of such tex
, {uncer Seotion 6 of the Act] to be distributed wto ths
cozmon and 4ndependent school disiricts o7 the -county on
"ths saws basls that the State per cavita aprortiontont is
:.!:tribusad axong sald common end independent school dis-
rict."

+ The Zet itself prescrides the daais of "ths Stats
yer capita aprortioncent™ &s the -rule by vwhich this cennty-
wido tax is to %2 ¢istributed. Je aust look, thorefore,
t> the rules governing Tthe State poy capiia apportlicasert
as a guide in doteraining thoe instant qusstion. .

. Articls 7, Tection 5, of tho.Constitution of
Texus provides "+ * * gpnd tke aveiladle school fund horein
rrovided shall b~ distributed to the severel couitizs
(underlininy ourg) according to tielr sekslastic ropula. . -
tion and apylied in such zapner as fay ba rovided by luw,.™
the Lagislatulre prescribed the vrocedure for carrying: out
the puryoses oi -thls provisien of tha Constitutioa dy .ir-
ticle 2663, .. S. 1325, wiiich roads.ln part:

. .*"Cn the first of :ach zonth, the :tate.
7 zuperintendert ghall prorate.to.the several
_counties, cities und towns und school dlsiriocts
oonstituting separate school organizations,
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re Joe C. Cladney, ¥arch 1, 1939, Page 3

aceording to the scholastioe popﬁlation ¢f esch,

ths avallsble school woney oo0llected cdurinz the
preceding month » * *e . g th

. In construing the mesning and intert of this
statuto wa rust benr in Rind tho constituiional provieicn.
to whioh it relates., Undor the statute ths state f{uperine
tendont may remit funds dircotly 40 the Ymeperaile nohotl
“orgenizations™ vhich constitute the oducationsl sysiem .
of a county. BREUT ~ vhen any quostion ¢f proration betyveen
oountles arises - the constitutions) provision mmst de
followed, and 1t requircs equality cr dsstridution apong
ctantles based on seholastie populetion. Sucha & cpesticn
of apportioumnent of the. availedles school fund vndexr tho
cogstitgngn’ arissa in thoe caze of every county-lins
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- ita share of the avallahle school fund az allotted to esch
sounty, bazacd upon tho scholastic populstion of the diz-
tricet iz hoth.eounties, Such & procedurs would give to
sounty-1ite cistricts lylng in two counties twics the pro-
goxrtion: of: the availeble fund allottad to districts lying -

© " wholly within one county. It follows, thsyefore, that e

county-line sdbool district muy recsive its proporsionats |
share of ths State available school funé aljottad $o each |
county (under the Cematitution) on the taslg of such dis-

* triotts Scholastic popuiction in such county onlye..

* Inasmaoh ag Article 2744e expr2ssly provides

that the procoeds of the county-wide tax therein provided °
s8ha}) be distriduted "on the sawe busis that the State pox
capita apportionment is distributed” it would seox: to fol-
low that a county-line sohool distriot would bs ontitled

to olaim.$ts share of a county-wide tax bascd oaly on its

5682

scholastic population fn that county. Applying this prinofe

Ple to thu specific situation outlined in your brxief, of
the Carilisls School District which 1ies partly ia Charokes
and partly in Rusk County, it is our opinlon that the
Carlisle District is entitled to shaxa in the prosceds of
the- Tusk ocounty squalization tax, dased oaly dn its sohoiase
tic populetion in Fusk county and not on its soholastic
population in both counties, - .

78 have been forssd to this conolusdon'not I rely
by reason of the appliocation of the “basla® set out in tke

statute itself, a3 outlined above~ but also for:the reason -

T T RS SO SO S

DoAY EP U VoM RN TN W Sl W ey g G D R B PP S PRI

.
T g SN Ty 0 R TART

-y




ir. Joe C. Gla:‘nay’,' Yarch 1, 1939, I-aga‘ 4

. that we vould have sericus doubts as to the constitutional-

Lty of Article £7440, Af tho cohtrary application were made,

It tho Cailisle School Bistriet is to shara io the proceads

of & tax cn prororty in Fusx couaty, dased on its acholastice
poprulation in doih j.usk aad Cherokeo counties -~ than Rusk
county texes would b3 used to sducutc Chorokee county child~
ren., Oneh £iversicn of thz taros or ascedn wonld prajudlce
ths rishis of Fusk county texpayers. ‘lerrsl) va, liddleton,
Texe ie Cbe 1817, 101 5, %, 11333 (oawd of “cheol ‘frustces
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of Lexcdo vs. webdb Cously, 64 3. ¥. 486, writ of error rsfuzod,

‘.0 mre not unzindiul of sfz:.-' inaquality of tha tax

burden nantioned-in yvour brisd betinden yroperty in the tuo
-parts of tie Carlislc ichool Tistrlct, duo to the higher por-

- coatags valuaticn im Chisxokse then in i#nsi covaty. 4As vas
" sald ian Tinpson vs. Pontotoc Coswon County Line School Bis-
. triet o. &1, B27% 2. Y. 448, to vhich you bave referred us:
-MExnot squnlity and uniformity in taxation is probably wie |
nattainadle * * 7, Thile to pornit the Chercvies County scho-
lastics wo e counted in éistributling.the Rusik county cqual-

ization tax, xight tend to offset tho oxisting inegualily,

: .we do-not belisve this very laudable purpose justifies reo-
-port to & ceans wot indicated Ly the statube nor sanctionsd -
" by ths constitution, " =

Tho roazon for the existent inecunality of tax

" burdens botwaen the Choxokee and the Pusk county parte of

the district is inhorent in the very naturs of cotnby-line

dlstricts. Te cannot try to correct the evil by a strained
construction of this statute. -

e have given sareful epnsideration to the cace
of Simpson ¥s, Sontotue Coxmon County line School BDistrict,
275 3. ¥. 449 (erit of error refused) to.:hich you have re-
ferred us in you- drief. In that cage various taxpayers, ¢
school childrez endi pareats of. sohool children of taat part
of Llano Ccunty vhich hid beex Included in & cocunty-vide
sehool Sistriet iAth rarts of X¥ason and Tan ‘ava couatics
brovght seit to ssek to deoolare the distxicet void, It had
baca orectod ty speclial act of the Loglslature in 1523
under tha exprezf suthority of the constitutionz2l azenduent,
Article 7, ection 3, adopted in 1900, Flaintiffs contended -
‘they were injured by the creation of the county lina dis-

_trict in that the Llano County “chool Pornanent 'Fund yiclds

;Lason and :an £aba Couaty school funds- ylelé only fifty
i cents apd 1,00 respectively. The hzatin Court of Civil
Appoals sustainad the triel court's disnissal of the sult.

‘an incon» of 5.0) per ysar por scholasntic, whereas the



ir. Jos.C. Gleéney, Larch 1, 1539, Page 5

on denyrrsr, saying: S

" wTtha »urposs of ths constitutlonsl axend-

* zent anthorizing oounty lins districts was no
doudl to dring lerger banefits and incrcaszad
facilities to tko scholasztics affocted; snd 3%
1s preulliarily a lsxglslative Tunctien Ja ercet-~
inn sueir disivicte, to celenicine whethsr theso
wortay chicetis will bo thoreby aoccomplishod.

Tha dlsczction of shat body 1s not subjsct to
rovlaxw, vicadt, perhaps, in cese of pdlpabls
amv‘s‘" . *

o Eefcrring to. the isequality of valie of the
. school lands in tho $hroe countles the court ssif, &
T page 452y : .

- - =14 49 not soriously ousstiorad by aprel-
lants that insofar as the insqguallty ia these
Jox capiix sllotzents i3 concernad, adjustuenis
mizht be pade go 28 to0 give to thona entitled -
to ths grealar per capita the benalit of ths
axeass * T *, Any attoxpb et an unlavdul &iver-
sior of ths fund o= apy part theroof mty be pro-
vanted by approprinte lagal sotion, and such
portion of tho Tund so souzht to be diverted
-thereby protacted and hald until such tice es
loga)l nozng for its use in bahall of the.bonec-
f£iciarias were providsd, .

w> * £ tke grants cresated a trust fund
for the bonserit of tho scholaatics of tho
county which could not te divexrted to other
purvoses or besnaficliaries, The administra-
tion of the Tun? within thsze limitations,
is anubjsct to legislizilve -control.” o

It i3 clear from ths sbove quotad langusps cf
the opinicn that the court, by uphclding tho vzlidity of
ths spocial act creating the distriet, 4id not sanction
the @iversicn 8L any of 1leno County's perianent school
funé for the bensflt of l'czon and San Jaba County school
chilaren, but rather exprossly stated that thie was a
truct cund “whlch could not be diverted to othox .purposes
or bemeficiaries.™ The court contonplatsd thad ths ad-

ministr=tion of the disirict should take cogpnlzance of ths
difrerencas in tho persument sehodl funds of the thros

%

countics out cf which the district was €Arved when it sald: -
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¥r. Jos .C. Cladney, Narch 1, 1938, Tage 6

»¥ 2 3 ve are not preparcd. to hold thay under tho zuple
FOwors glven the trustees of the cistrict in rezerd to
tho catedblishrent, raintanance, and gcutrol of tho
schools therein, taas bopofit of this axcess mizht zet |
b3 provided Tor in o =2y of a lensar school -tayna for
the scholastlcs entitled to such ezcoss.”®

Th: cags of iwime ws, Yarra, 40 S, ¥, (83) &)

- ('Tex. Supraze Court, 1931} clted in your Urief, %tlés that
the Yaglslature 1687, ax 1% 644 Iz the lural 3i¢ Lporoiriae
tion 2ct, uso for gsasrul Appropriations o edagisciom, u
differcnt Venis thau.that laid dorn in the Copatitutios
for ths distribotion of tis inoone f£rem the purwrent seohael
fund, It doss nct follow that aay buxima swlhosity, bs it

. &t 8%ata or a county ray expend its taxz revunucy ol PUMOS3S
_ bayond ltva Jurisdafetion. o

. Ian”pustin Indepandent 2chool Distriet vs. Iarrs,
41 SO Ve (£4) ¢, the Cazaisslion of Appeals held that wnas:
Artiocle-£700 of the Civil Statutes, ths Aluatin Indcpendsot
. .Cehocl Nifstrict must pay itz pro rata ghuxa of the saxlery
. end exgenses of the County School Superinterdent. The
Court assd its decision in part on the Fuet that the Sustin
Pistriot is "one of the immedinte beveliciarisa of various
dutios which the county suroxiatendent is requirad Lo for-
forsz in tho promotion of publiec sckool alfairs ilhroughout
the comty.” ~uch Justification canuot be uade for tho i~
pendituro of husk County egualization tazes Tor the bancefit
of school children in an adjoining ocunty.

Tho following quotaticn frox Jufgs Gurelon's opvin-
"fon ip lave v. City of Tallmg, 40 £, ®. {I5) %0, wveas tO
us alzost conclunive of the point here at iszue: ™ ilnco ths
Constitution fdoes not pormit the taxstion of the paosple of
e school éiatrict foxr the support of thai Alstriet, azccyt
upon & vote of tho poonpls of that diatrict, it i2 not de~
batable thal the Jegliileiure cannot compel one Gistriel to
use 1its fands -and prorertios for tho sducatiin o scholecs~

tics rom anothsy diztxiet, withous Juxt coupeasution.™ tnls

pringciple shouls apoaly with equal foxee az beiusan parts of
two counties vithin a coimon-line school Gistrict,

. It has basn with extremse reluctancs thai we hiave
been forced to reach a concluslon gontyary to the one 3o
ably proscnted in your valusd brief. In order. to clarify
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£r. Joo C. Gladney, Larch 1, 1959, Fags 7

t;his'o-pix;.i.t;xf, we are taking the 1libderty of attachinc, o
copy oF your bric? hersto. %o ave altc ratwrning tha

orizinal of your brief hexewiih in accordmnce rith your
T’Qq&asto )
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