Hon. . E, Coone, Varoh 9, 1939, Page 2

whioh are filed or recorded in the office of the
County Clerk under the Rogistration Laws of this State}
" providing that no tax shall be levied on instruments
for an sxount of Two Hundred Dollars ($200) or less,
After the effective date of this Aot, exoept es herein-
after provided, no instrument creating a lien of any
charasoter to secure the payment 0f money, or reserving
title to any property until the purchase price thereof
shall have been peid, ahall de £il-4 or recorded by any
County Clerk im this State until there has dDeen affixed
to such instrument stamps in accordance with the pro-
visions of this Section} and providing further that
the provisions of this Seotion shall not apply to re-
newals or extensions of any notes or odligations, and

spedifically shall not apply to refunding of existing
bonds or obligations. « « "

There can be no dcutt dut that the holder of the instrument
wae entitled to have the same Trecorded as & desd of trust in the
deed of trust records, without having the same filed as a chattel
nortgage and noted in the chattel xortgage records. Le was not
"~ rsQuired to undergo that expense unless he 90 desired, It was his
right to withdraw the inetrumsnt after it had bBeen copied into the
deed of trust records. If he elected to aveil himself of these
rights, the olerk was guilty of no delinquenoy in not entering the
samé in the chasttel mortgage records and iz delivering the instru-
ment back to him, So far as bdeing a chattel mortgage is concerned,
the instrument is prese.ited to the county clerk for the first time.

The Act plainly provides that after its effsctive date
*no instrumegt creating s lien .  « shall be filed or recorded
e o« » Until there has dbeen affixed to such instrument stemps,.”
The same has no stamps affixed to it, Ko exception is made for
the bensfit of instruments which had besn exsocuted prior to the
tot. No language therein contaiped indicatea any intention to
sxempt instruments theretofore executed from i{ts operation.

This Department bas always taken the position thet the
aX levied by the above article & an exoise tax or a tax upon the

.{riviieso of recording. In 4 Cooley on Taxation, 4th IZd. 3379, it
s said;

"Steamp taxes are a form of excise tax., They are
generally imposed dy the federal government slthough .
they nay bde imposed by a state.” _ .
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. rven the Suprede Court of the Uniied ltates in the cace
of -homus vs, Lnit:=d .tlates, 192 U, I, 363, 24 &, CtL, 30D, 48
1. ‘4. 481, seid thet "stamp toxes ordinarily” are exclse taxes,

It i» noted ilat the tax appli:-s only to those inctrumentis
wbich are filed or recorded and does nol apply to any instrument
gnless the saxe is sc filed or recorded, This ¢sn mean only that
the tax 1is cue which 16 levied upon the privilege of reccrding tie
fnstruxent rather than upon the instrumcnt itself or the note
which i8 secured by such instrument,

In the instsnt care, it I8 sought to moke use of the
gecords, This deing a tex upon the privilege of using such records,
§t is wholly imzaterial whether the instrument existed prior to
the effective date of the ..t or not., In our opinion the county

s¢lerk should require tlhe instrument to be stamped before he &ocapts
the same for filing.

Yours very truly

ATTGRITTY OF¥N"RAL CF TiIXAS

By %__,4(&@

Glenn R. iewis
reslstant
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