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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

-ALD €, MANN

APANEY SENRALL Karoh 7. 19359

Mr., 7. E. Rightor, Secratary
Texas Etate Board of Registration
for Professionel Enginesrs
Xustin, Texas

Dear Mr, Rightor:

Opinion No. 0393 _
Ret Sufflel of evidence™to

eonvio® a dufendant of uniawfilly
offe

ng Lo practice engineéring,
Your request for ¢ gn o the following
questiont

“Is off sde tongontdaot with Come-
sissioners! Coury, es desgrited, an offer
to praotide ing within the statutory

prohidvisio

A oonpleadnt has been reglstered in this
agtivitiea of a Gertain man
cn with his attempt to socure a
the Commiseicnera' Court, under
ioh coptrapdt, this man was
Y10 make the plans, apeoifioca-
y e8tinates, eto,. and to make
. application tc the ¥PA for govern~
“.mént essistance in the construction
of roads and road improvements in
Pre. Ro, £'.
and further agreed in such oontraoct to )
tTo furnish the necessary engin-
soring supervisioa throughout the
gourse of construction, and to repre-
sent the commissjoners oourt of Kauf-
man County, Texss in all things per-
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taining to the proourement of govern-

ment funds and the structursl prograss

of the proposed project.!

"It is oomplained to this offioce that sueh
nman does not have a llicense e# an sngineser and
is not registered with your office, and that
such conatitutes an 'offer to practioce engineor!
a8 denounded by the statute. The man 41d not
seoure the contraot.

*Personally, I 4o not to shirk any respon-
sibility that may be mine ss County Attorney,
but at the same time, I do not want to do eny-
one an injustioge dy flling a ocomplalnt for some~
thing when bhe i8 not guilty. I am not an en-
gineer, and do not xnow whether the above faots
would show an foffer to prasetice engineering’
or not. It ocgeurs to me that he has not of-
fered to do any englnesring work but has merely
ocontracted to furaish the engincering whioh he
ocould do by hirinc and employing a registered
engineer,

*If your Boerd has had any interpretation
of the term ‘offer to praotice! from the Attor-
pey Ceneral's Department, I would appreciate
your advising me about it. Also, as a praoctieing
engineer yourself, and as e member of the Boerd,
that s interested in sesins this law enforeced,
1 would appreciate your siving me your bdest Jjudg-
mont in this matter.

"I would thank you to let me hear from you
ag soon as possidble.”™

Paragraph £ of Seotlon 2 of Artiole 327la reads
as follown}

"The practice of professional engineering
within the meaninr and intent of t:is Aot in-
ol udes any frofessional service, suoch as qoOn~
sultation, investigation, evaluation, pleidnidng,
designing, or responsible supervision of con-
struction 1o conneation with any pudlie or pri-
vate htilities, struotures, dbuildings, machines,
equipment, proocessss, works, or projeots, wherein
the pudlio welfare, or the safeguarding of life,
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health or property is oonoerned or invelved,
when such professionel service requires the
application of enginsering principles and
interpretaticnscof engineering deta.*

Seotion 19 of

rtiole

"After the first day of Janusry, 1938,
it shall be unlawful for this State, or for
any of its politioal suddivisions, for any
eounty, oity, or town, to engage ln the oon-
ltruot!on of any publio work involving pro-
fessional snginecering, where public health,
public welfare or pudblic safety is involved,
unleas the engineering plans and speoifice-
tions and estimates have been progared by,
and the engineering oconstruotion is to bve
sxeouted under the direct supervision of a
registered professional engineer; provided,
that nothing in this Act shall be held to
apply to any pudlic work wherein the con-
templated expenditure for the completed pro-
Jeot does not exceud Three Thousand {$3,000.00)
Dollars. Provided, that this Aot shall not
spply to any road maintenance or bdetterment
g:rk uﬂdcrtaken by the County Comnmisgsioners!

urt.

Seoticn 23 of Artiele 3271la reads as follows:

"On or after the first day of January,
1838, any person who shall praotice, or offer
to practioce, the profession of engineering
in this State without being registered or exempted
ihnsocordance with the provisions of this Aot,
or any person prosentinz or attempting to uase
a8 his own the ocertificate of regiastration or
the seal of another, or any peraon who shall
glve any false or forged evidence of any kind
to the Board or to any member thereof in ob-
taining & certificate of registration, or any
person vho shall violate any of the provisions
of thir Aot, de fined not less than One Hundred
iiloo.oo Dollars nor more than Five Rundred

800,00) Dollars, or be confined in Jail for
a pericd of not exoeedingc three (3) months,
or both, Eaoh day of such violation shall de
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a sepearate offense.,”

In ell c¢rininal cases the defendant is pre-
sumed innogent until his gullt is sstadlished dy legeal
and competent evidenoce beyond a reasonable doudt. The
. ‘dburden of proving the guilt is upon the State throughe
out the trid and never shifts to the defendant.

The question arisces as to whether or not the
faota an! evidence shated in your letter, are, so &
matter of law, suffiocient to justify the oonfiotion of
the defendant under Seotion 23 of Artiele 3271a, for
the offense of “offering to practioce engineering®. 1In
order to eonrlet, under the feots stated, the ocourt or
Jury, would have to find from the evidence, beyond a
reascnable doudt, that the defendant personally offered
to make the plans, speoifiostions, estimates and eto.
and that the making of such plans, specifioations, es-
timates, and eto. {(which wers not desoribded) 1nvoivod
the appiication of engineering plana and the interprets-
tion of engineering deta. If the court or jury trying
the case had a reasconadls dcubt as to any of these
issves, the defendant would be entitled to an asguittal,

. The following statement in the contract, to-
wits

*To furnish the necessary engineering
suprrvision throughout the eourse of oon-
struction, and to represent the commission-
ers court of Keufman County, Texas# in all
things pertainiag to the proourement of
government funds and the atruotural progesas
of the proposed project.”

iz here partiocularly pointed out.

It §s clear that the defendant oould comply
with this portion of his contract by hiring and employing
a registered professional enginesr. In doing this, he
would not bde coffering to practioce engineering himselfr,

The defendant would bs entitled to an aoquittal
1f the court or jury had s reasonable doudt as to whether
or not the defendant intended to do the engineering work
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himself or have same done by s registered professional
engineer.

Your are, therefore, respectfully advised that
1t is the opinion of this Department thet the feots set
forth in your letter are insufficlent as & matter of
law to sustalin a oonviotion of the defendant for the
offense of “offering tc preaotioe engineering.”

Very truly yours
ATTORNEY GENERAL OF TEIXAS
By ;27%;52%&;;4“127/’

%Xz, J. Fanning
Assistant
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