OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN

sromay axens Mareh 15, 1939

Mr, L. L, Steele
Fermers State Bank Buillding
Moxla, Toxns

Mr, Thomas G. Pollard
Attarney at law
Tyler, Texas

Irgi « R, Potter
Bowle, Texns -

Gentlemens

pi-oaident of
cal Collsge

)colved 2 latter fyrom Mr., L. L.
8 of the Board of Direcstors of
the business:which was transao-

On ?obm&\v[ 1
Steele enclosing & o
Texas Tech LOES. al Col

Sueh Ainutes show t Honorabls Cliffoxrd B, Jonss, Chair-
man of the( nd all elght otbhey meubers wore present, That af~
ter : 3 uginbses had bees traasacted, a motion was made dy
¥rg. Hal 8 ir, Sneed, that My, Jones be eleoted prosi-
raised the D or‘der that ir. Jonss oculd aot bs considered for

the position " reason that he was a memder of the Board, and
for the further son that if he should resign he would sti{ll be dip~
qualiried to be president. Vice~Chairman %ells overruled the point
 of arder, whereupon M¥r, Pollard appealsd to the Hoard and requested
& vate which wes had with the result that Mr, Pollard'’s point of ore-
der was sustained, The Board recessed for fifteen minutes, When the
Board re~convened, the Vice~Chalrman reported that he md a copy of a
telegram whioh indicated that llr. Jones bhad wired to the Governor his
resignation as a member of the Board, At that point, Mr, Pollaxd
raised the further point of order that the Board could not consider
Mr, Jones for the poaition of presideat as the message couveying the
resignation bad Just been sent to the Govemor and could mt be acted
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_ oponu to twa uestions, vias
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on &s the Governor wip away from his office on 2 deer hunt, and that
A o8 Jonea 6t11)l mxmained 2 mecber until the Governor aoulu orticially
accept rls rc::i.g:mtio" The point of ordor was overmled., Then the
notion wue rxide by lirs. linley, soounded by Ur. Sneed, nomlnating Nr.
Jones as promsident of the college. A VOto wad taksa in which ire,
Haley, ¥r. dnoed, Kr, weat and iir, Thompson votod “aye”, and Mr., Fole
loxd, ldrs. Zotter anxd Mr, Utoele voted “uo¢, oné the ?ict-chnixm,
¥r. wells resuested that the record show thﬁt Le hald voted "aye™,

In his lettor to us, kr. Gteole requests our opinion in re-

"1.0:nﬁumbmotthtﬂo&ﬂotmmm X
of Texas Technologlioal Collsge, & state institus; NO* kS
tion, legally sppoint and one of its uut- £
:l.ng menbers as preaident of suolh institution?”

e

"8, Doos a member <« suoch Doard render himsslf 4
eligidle for such office by resigning dnr!..:: the WA
session held for the eleotion of a president and . e
for the purpose aof being slected t such otﬂ.ur"

On Maroh 2, 1939, we received a letter from m. f. R. Pct—
ter and on larch ), io:ﬁ a letter from Mr, Thomnas U, Pollayd Vo
other Board members, saoh roqussting our opinion as to tho {
of the appointazent or Hr, Jons® as president of Texns !Mhmloslu

College,

Aside fxom the above facts, wo have also aaomum the
following: On Decamber 1, 1930, ths Governor of Texas ascepted in
writing Mr. Jones' resignation, which had baeen thus wired to him on
Bovember 26, On Decembder 1, 15&, the Sovernor appointed Mayk MoGee
to suocesd ¥r, Jones, vho quulified on December 6, 3.936' and who was
sonfirmed by the Senate on Fedruyy 6, 1980, iy, 'sones! xe six

ar term as & mesbor of the Board of Diraotar- ired on Febxuary
9. 193?. and we finé no record indicating re-ap tment, from whigh
appears that his service since tmt time was in the m%ur
hol ng over awalting the appointmnt and qualifiostion of a meu-
s0r,

In addition to the. above quutim Honorabls Oeo, H, Ehe
s+ Comptroller, has requested our opinion’es to whether bs s NO
tomm to Mry Jones a warrsat in payment of the lattexr's selary for|
the month of rcbmry, 18359,

Thess questions ars thus proporly dafores us, and  undexr Are
ticle 4399 of tho Bovind Oivlil &tatutn, we are od ‘o answey
the same, -

Artiole 2630, Revised Civil Mm Yesis the oonuol. of
h.g.uammorm'mmmu \
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hold ofiice for 2 netioc of £ix yoirs.

- followns

Article 16, teotion 30a, Coastitution of Toxns, provicest
"The LJeoxislature may provide by law thot the
uenbors of the Bourd of Regeants of the Stote Uni-

vorclity and hoarde of trusteag or mamgare of the

T~

adncutional sleenosynary, and penal 1nstitutions
ef the btzta. and such boards as have besn, or may
hereafter be estadllicghed dy low, moy hold thelr re-
Epgctive officos for the term of six (6) yeors, *

L]

Article 7, Section 18, Constitution of Texas, reads as fole

*The L-s:l.lhture hall fi.x by law the terms
of all officers of the pudlic sohool syatem, end
of the 8tate institutions of hizher aduco.tion,
inclusive, and the torms of mamders of the respsc-
tive hoo.r&l not to sxceed six yeers."

Article 18, Section 17, of the Conatitution of Tum, is an
“All officers within this State shall come |

tinue to perform the duties of thelr offices une

t11 their succansors shall de duly qualified.*

¥ae take the following quotation from Tooele County vs. Do

Ia Mare, 59 Pra. (24) 1185, by the Supremes Court of Utahi

"Aooor&ina to aomoa cuthorities the r&
to relinquigh en office i3 edaoluts and e
tive even though not mocspted by the proper ar- ‘
fiocars., 5tate 1'. Fitte, 49 Ala, 4021 People v,
tar 6 Cal, 2 elar ve Roed, 70 Caly ADD.
a2 Pa 760: 6atea ve Delavare County, mpra;
ﬁta QY. Li.nooln. 4 xeb. 260; stat- Ve olarko.
Nove 5'516‘; 106 fgre a1 HoYits Ve

{' :_o-:-s% ?‘; ' G A
38 L. ¥4, BEL: m&am v, United Btates. 108 U,
8, 471, 26 L, Kd, Sl4; Badgoer ¥. Unitod States,

93 U5 590, 83 L. Bd. 9913 People v s
U5 Til. 578, 55 R.E. 849, 24  LeRak 493. %a m'i.
Bt, ReDe su.;meav.m} 73 Indy 1

b o NeEs
14 9 Bty Re étatre aonnoil ﬂmu
BQR;" of %&don.pim 101 i” Pe mi‘!
Patriok v, m; 4) ﬁ.‘. 51 3.6 M e
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4823 Clark v, Detroit Board of #ducation, 112
¥ioh, 656, 71 N,%, 117; Fryer v, lNorton, 67 X,
J. Law 8§37, 8538, 62 L, 4783 Van Orsdall v, Haze-
erd, 3 i1l (N,Y.) 243; State ve Cleveland Dist.
Bozrd of iducation, 23 Ohio Cir. Cte Ko (HeSed
Qgé Comsonwealth v, fless, 2 Fe, Liat, & Co. R,
530; State v, Stickley, 00 5.Ce 64, Bl S5.E, 211,
128 /n. St. E@D. 855. .15 Ann. Cas, 135; State v,
Bush, 141 Tenn, 728, 208 S.%, 807; Coleman v,
Sands, 87 Vo. 689, 13 G.B. 148; State v, Kite
sap County Guperior Court, 46 vwash, 818, 91 2,
4; 12 L.ReAs (RoeZ4) 1010, 183 Am, St. Rep, 948,
13 Ann, ‘Cas, 870} State v. Jefferis, 36 Wyu,
118, 1v8 P, 909,

: Under Section 1Y, of Article 13, Constitution of Texas,
he nﬁ- in Texns goes ut-ih further and ﬁoul that an ocffioerts
esignation 45 not effective until his suocoessor qualifies. Keen:
'‘se Foatharston, 69 S.W. 583, error refused; El Paso & B.¥, B, Co,
‘s Ankeabausyr, 175 S.By 1060; Ringling v, Bng;;:oac. 193 Ped, 5963
ioChee vs,. Dicksy, 23 B,W, 404, 34 Tex, Jur, . _

- In Dudger va. UlSs, 933 Us3, 088, 25 L, 24, 991, under &
ongtitutional provision of 111in0is, almost 1denticel with our o, -
he Suprsnme Court held that the qnaliﬁoauon of a Sugocessor wes
soessary to the effectivensss of a reaignation. '

To this general rule thare are excaptions, as in otate vi.
‘alentine, 168 8,X. 1007, and lLowe ¥n, State, 201 8.%, $86, BSuffice
£ to say, the oass unier ccasiderstion 4id not fall within any sueh

x0e on November 26, 1938, when the Board voted to maks MNr, Jones

resident of this institution,

"~ . In the cage of Keen vs, Yeatherston:, suprs, tw )
s followns BSection 170 wee public free sehool land, whish bad been
01d to Bteele, On Jamuary 25, 1000, the sale to Stesle was oancel-
o8 for adandonment, and on the same day Xeon made application to
rarchase the same as addltional greszing land, On the same day th
omeissionsy mailed 2 letter to the olexrk notifying him that the land
al been re-classified as dry grasing land, eand placed on the market
it §1,00 per aore and to let the rocords 0 shows This lettor was
0t received uatil January 30, 1900, Featherston: wag in the middle
€ & teym as county surveyor, He tendered his unoconditional resigna-
jon on January 14, 1900, for the express se of buying the land,
m February 1d 1960, the comulssioners! ocourt accepted his resigns~
don, dut nppolnted no successar, On February 14 he filed another
pplication to purcirse, As sald by the court, the only mmteriel
mestion in the casne was whethexr Featberston: was uszualirhd from
myehssing the land upcn his epplication of -!‘omra'
eing county surveyore, The sourt pointed out that

ihe then Articls

faots m

4 by reason of

BSOS YOO VU
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'3, Ponal Code, prohibited A county purveyor from being oonceraned

1 the purcinss of any public land, anté guoted the above Article 16,
:ct.ion 17, providing that all officers shall hola over until qguoli-
.cation of thelir sucosssors. .

%9 Quote from tho opinion as followss -

“This provision of our Constitution secams to
be snndatory. It does not say, nor dooes it mean,
that officers moy perform the dutios of their of=
figes until their successors are qualified, dut
that they shall 4o it.  Such is the oontnot Yo -
tween tham and the State when Wdﬂu.
anathmarowpodnuom the oconstitue
tion should be thus interpreted, Bome of them are
that the functions of govermment must not ceass,
and thw pud cumd-orthootmcmupn-
served, and handed over to a suceessor. * ¢

: “contlmlns 40 parform the dutisa' of an of«
fice is 'holding the office,' and henoe we 0on- _
o= olude that Mr, roathorst.one wag still surveyor of

Stonswall cocunty when hs nade his application of -
February 14, 1 4 s And th;t s ogr mn%mmtuu
inposes a penal ‘on him or purchag 800=
- tion 4in controversy, he wag prohitdited and dlse
qualified from doing M,

*The judgment is therefore rmrm, md 1is
hare renderod in favor of appellant,”

There is no escape from the proposition that My, Iom
B8 still o menber of the Board of Direstors when that ook
he action of Novexder R6, 1038, which xust bde ralied upon to suse
-s!.n his position as pruidant of Taxas Tedhnologloa} ﬂolhan. .

It makes no difforence whether Hr, Jones 1n the midst
i€ a regular term of office which began on Fedrusary 19, 1057, ar
hether he was holding over after the expiration of hia nsd.u'
;oram whieh snded on that date., For, under Article 1é, Seotion 17
ionstitution of Texns, ho wms just &s much a de jure officer in the
atter gvent as the former, State vs, J‘oram, 28 8,W, (£4) 921, er-
rar dismissed,

The aonoml. Tule touching on tha subdjeat
the absonoe of seat.ute bearing on the sams, 1 tamtzror%h
16, page 940, Corpus Juris, as followss

. 'xtucontrmto mncyorthohvm
an officer to use his offieial au «_;.; o
) puocvhhuﬂr in otﬂno. o .

31
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cbsonce of £ gtatutory inkidbition, 21l officers

who have the appointing power ere disgualified

for eppointuent t the offloes to whlch thay ney

eppoint; nor oan an appointing bdoard z2ppoint one

of ite mavbere to an office, oven thouz:i his vote

is not essentiel to a majority in favor of his

appointnont, and althoush he wes not present when

the appointment was mede, and notwithstanding his

term in the eppolinting body wes about to expire; < ®

aor caa the result be accomplished indirectly by ,{/

his resignation with the inteation that his e =~

cessor shall cast his vote for Bim,™ . _.. - o Lo T

Holding that a Gounty Julge wes not eligible to aseept | &

oompensable employment as attorney gr the oounty of whioh he was 5‘

mgo. the Supreme Court in Ehlenger vs. Clark, 8 6.W. (28) 668, Qs
' Y - . . ) R

" "It is becuuse of the obvious i)~

ity of being doth a mexmber of a body the

a tuent and an appointes of that body that

the ocourts have with great unanimity throughout

g;o c:onmi;n declarsd thatd;'u orﬁ.:e? mﬁo‘ have ‘-
® ADPDPO ronr aye diggqualirie T appoin

ment to the offices to vhieh they may appoint, 29

Cyoc, 13813] 28 RyOuLe 414, Seoc. 56,7 ,

In Parrish vs, Town of Adel, 86 8.5, 1005, befors the Su=-
premo Court of Osargla, the town counoil had slected the and
two of the councilmen as assessors,s Certain taxpayers sought to ene
§oin executions ismued against tham on the ground that the assess~
nont was made by an {llegally appointed board of asseanors, After
holding that the appointments weres illegal as egainst pudlioc Jon
and that the appointees wers not de Jure officers, in eomection with
its furthey holding that they were not sven de facto offlioers snd
that thelr acta were wholly void, the court saids :

. "¥any authorities will bes found to support
the general rmle that the mere ineligibility of
the offiocer to an existing legal office vﬂ! ot
invalidate his official scts, under the de faotp
dootrinee But where the oommisaion ar record evie
dsneing the appointment shows on its fagt that the
a tment fo without legal authority, the ineli-
1ity of the appointes does not depend upon the
possibilisy of that fast being unknown to the aps '
pointing power, and the geasral rule is mot apynp :
cable to much case, The very power which was 8x» -
eroised in the appointment in this case showed not
only that the assessors were ineligible, but algo
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that the appointing power was without authority
tc make the appointment, * ¥ ¢

"Tha power to appoint citizens who were
Tfroeholders of the town 414 not {noclude the power
to appoint themselves as assessors; ¥ * *~

In tho case of iitate vs, Dean, 176 Prc, 633, by the Sue ~
prome Court of Xensas, the Pamne-Pacific Exposition hed appointed -
Sing for the Tecovery begk of the Doapeleatioh patd Bim ce eien

or the recovery t , coupensa s \
He had not participated with the other members of -the. 25 | S
his selection as segretary, u-uupnn‘:form{
or the approval of his wvoutherss: ¥e had faithfully raed the
duties of the position, We quote from the opinionr .= o

*It 1s quite olesar that a very unfortunsate,
but perfeotly innocent, mistake has been made,
The cozmisaion could no more pay ons of its own -
mebers compensation to do work in furtheramde . - -
of ths object of the tion of the commission
ercotion of the exposition duildings. It iz mueh ~ -
debated in the briefs whether or not the members. - =
of the commission held *offisce®, within the meane. -~ -
ing of the statute prohiditing officers of various -
- .- xinds from doing or having done for thelr own profe
4t eny work in and about their offices, or over . .
which they have supervision, &ireotion, or control,
It 1s not neogessary to decide the question, The
mezbers of the commission were charged with the exe~
cution of an mmu trust, as agents, at =
least, of the state, the sam pubuo-pon:{
which underliss the statute fordids an agent of a
vate individual, even, or eny one ao ina
fiduclary relation, to tempt his own loyal g{-
entering into any Gmuot on wiich zequiroes
to play a dual rcle, It mkes no difference that
the defondant 4id not participate in the forbvidden
aots, or that no fraud or wrong was intended, or
resulted, Ths prohibition was laid on the commime
sion as a body not to disburse the -public funis
the advantegesor profit of its own membershuip, in
order to farestall enticemsnt to subordinate the :
public to private interest.” A

%e further oﬁa Heglemery va, Welss " 1% Be¥Wie 40, 51
LiRehe (NeBe) 575, Ky, Apps; Stato va. Bowsan, 170 5,W, Y00, Mo
Apps} 46 Cude 900, . S A

S

AA- . s
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It would be a dongerous precedent to set, to uphold cone
tracts awarded by public boards and governing bodies to thelr ine
dividusl members. rfunjamentclly, we can see little difference in
principle between the averd of s valuable contract and the award
of a valunble position of personal service, No gene would attempt
to sustain 2 contra¢t for the bullding of a dormltory let by the
Board o one c¢f its —embers. In this connection we cite Willis
voe Abbey, &7 Tex., 2055 Flanikin vs. Foker, 15 Tex., 180; 10 Tex,
Jur. 2113 13 C.J. 434, “eoc. 43, ond 1n0te 685 6 HeCel. 738,

It would seext useless to asation tmt a board member owes
- 40 the institution he serves his undivided loyulty and duty %o swid
£ those situations where his private interest may confliot with thas
* gf his prinoipal, It is plainly no answey to say that ls wes not
,mﬁ;ﬁt at the voungﬁor being present 414 not vote, The law eon=
wi

o tes that he sh maint himself in such a position that he
B be present and vots, without being embarrassed by perwonmal ine
%7 tereat, Yhather in a given instance the meuder 4id moooed
i, in compleately submer his personal interests is not a material

i quirye Publio duty might triumph in a partioular case, but such
k. Bight not be true the noxt tims and the next, ¥ould we be nni.ngo _
. for similar boards and governing bodies in any and all instanses K
¢ f111 appointive offices and plases of emplo t by appointment of

" -thelr own members? ¥%ill pudblioc policy pmﬁ“'}s to sanction and

¢ this practice as an a method -of cdtaining appointe
& wents? It would tend to cause d menders to look with govetous

.. oyes on Qesirable positions, Nore than one might be seeking the

2" sams place, and personal jealousies whuld arise; Exohenge of favors
2.and ths barter of places of public trust wuld de encourageds If

;. appointive places ghould come to be recognized as falr for mom=~
. '9a¥s of the appolating boaxd, than there would 1ngvitahg':. tines

. vhen membership on the board would ocome far nesrer to getting & men
» the appointwent than all the qualifications he could possess.

T e . -

15 The laws forbldding such appointments are founded on
--gound principles of pudlic poliey, and the fact that twice before

- 4n the ennals of our state instituticns of higher learning eppoint-

. dng boards have selected presidents from their own memberships is

. ot & convinolinz reason for allowing it to de done agaln, The same
. Strong public policy whioh éictated into the Penal Code & prohible

« tion agatnst the appointment of the brother, ocousin or other rela-

" tive within certain degrees of & board membsr, ought at least to

= date the eppointment of the wember himself to the position,

" and we believe it doesn, '

The Doaxrd of Diregtors of Texas Teohnologiocsl College is
.ﬁ.;oonpoud of a group of {0 spirited nen and women who are onute
L'stending in Texas for their sterling oharacter end ability, and we
tiare not in the slightest fmpugning their motives in the nt ine
i8tance, nor 4o we doudt for a moment the ability of the splendid man
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they appointed tc capably rulfrill the dutisse of the presideat of tiis
titution. we make no cuestion ag to the wisdom of the selection,
othar than the fact ilot tho appolntoee was o meuver of tus board, The
fact that tiv law, & sound G sulutary oa¢, prohibited this appointe
nent is the hasis of our opiailon. In the faoe thereof, we oould mot
plece cur stanp of approval upon any aad all other appointments and
contracts vhioh would fall within the purview of & contrary ruling,

The Doard's minutes show that ir, Jones, & director and
Chairman of the Board, was presont at the ooeting. Hie slection wes
proposed and defeated. The Board then recessed for fifteen nnmtu.
then the Board re-convened after the recess s copy of & talegrea sent -
by Mr, Jonss during the recess tendering his tion was exhibe -
ited as evidense of his iflieation to acoeptathe toant, - - B
There was no claim that it had been mscepted or that sa00e8g0r |
ma been npgointoa and qunnﬁ.ed. In faot, such appointment and qml-»

irication of a n.:g;.m 1%.'?““ ltaoh bn.ﬁ; por:.no.d }nuld have dDeen :

physically impos 0 Teoord evidencing Mr, Jonos? -»unur.
- thus shows on its faoe that hs was still s director, anatm
poinmnt a8 president was illegal and void,

My, Btoole'a £irst quesation ig answered i.n the nlsnuvo. S
The uoond @estion needs no answer as it bag been shown ¢thet My, | -
Jones' resignation os direstor had mot been effected at the 'time he

was afgointod president, Tho Comptroller's quontion ia also am

negative snewer,

We feol that we should munn that on &Mu B4y 1938, -
Bonorable Spencer A, Wells, Vice-Uhairman of the Board,
the Attomey Oensral the question of wiwtiur the Board * could hauy
appoint one of its own members ss Prosident of the Collages The h-
q recelved two replies, ths first dated Septomder B'.' 1988, end
the eecond dated Ootober 6, 1933, The first reply euvodlsd the sbove
quotntion from Corpus Juris and indicated the opanion that sueh ap-
{: mntomldmthmlybcm«. The seocond reply to the ry.‘
Muung a pontrary opinion, containad no - citation of authori

was plainly ca‘.od upon ths understanding that ths m.r
mnd reaign before the bomrd should take aoction, Am we have al-
ready noticed, it is quite clear that the zamber had not accompiiehed
his ralimtion when thu astion was taken,

Yours very truly
ATTORREY GENBRAL QF TEIAS
| mm 81»
RLIXO | ' '




I~
(=p

{re Ls L, Gteele, ot al., fiareh 15, 1939, Page 10

STORTEY GLEZILL OF TIxAS




