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Honorable Charles 8, McMillen
County Attorney

San Augustine County

San Augustine, Texas

This is in mwer to your Yetjers arl‘nbrur;m and
P-you- quote from Senate
Bil1l Mo. €0Y, ¢h. me De 3 - > Forty-fourth lLegisle-
ture, annhr Bessic oW 008! . &% AY5iole TSS6I in Yemmoat's

valoren tekos 8w the Stae, county, miniei~
_ taer vderined binm.on thet were
sémber Ilst, 191&. is

t-‘lmr'ﬂ.lt.
19, for which a jupant has bHeen
readered on the tax lien and record-
" 44 bdefore the ahon MO.

is-onndl “Algo does the latter aet ap g
juignents rendered after 1619, ttt
on ao.'l.qumt tma prior to 1919.

(rhird) uu”““.ﬁ? 3‘%’*““ Sridome Im
se y
the state and sub-divisions tharo-

of." {Pu'uthuh ours}
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As your first and second questions are so sloBely re-
lated we will discuss them together. It will be notided that the
statute says "the collection of all delinquent ad valorem taxes
* % ¥ §45 * * * parred.,” We belleve I means only what 1t saya,
and that is that only delinquent ad valorem taxes are barred; end
it Coes not mean that the collection of Judgments ere barred, al-
though the judgments are for ad valorem taxes. The State's ¢laim
for taxes due and a Judgment in favor of the State for taxes are
two different things. As long as 1t was only & cause of action
for taxes due, without being reduced to Jjudgment, it was subject
t0 any defense the particular taxpayer t have to the peyment
~of thoase taxes, but when it becams a Judgment it therebdy became
a8 aitferent kind of debt, which was not sudbject to those defenses,
Before juigment it was a cause of action for taxes due, but after
Juignent it was a dedt by virtue of the Judgment, wnd {ho. slenents
of taxation and tax law were no longer acameoted with it., The 4if-

a _fersnce is well explained in the case of. Fisher'h Ex'xs vs. Hartley,

" (W. Va. Bup. Ot. App.) 48 ¥.Va. B89, 37 8.3, 678, 89 L.R.A. 215, as
. fellowsi _

b

"Ko matter what the couse of aotion on
vhich that judgment rested, the law is well
settled that, whatever that cause of action
wasg, it 1s nerged, closed, and drowned in - .
that personal Juigment; for, when & personal:
Judgaent is rendered upon sy cause of ‘W ' -
that cause cannot be agaim made the sudjfect of
a suit, apd the judgment is theresfter the sole
test of the rights of the parties, -~ oconstitutes
& new dedt, of the highest dignity, ¢losing the -
statute of limitations on the arisinn osuse of
aotion. Buch is the general lew, 15 Am., & Eng.
Ene. lLaw, 3368; Fresn. Juigm. Seos, 215-217. By
the juigment the 4ébt is 'changed into a matter
of record end merged in the Juigment, and the
plaintiret's remdy is upon the latter seourity
while it remains in foroe.' 'Thes originsl
olaim hss, by being sued upon and merged in the

- Judgment, lost its vitality amd expended its
force and effect.' Black Juigm. Sec, 6%4."

The gtatute in question wes passed in 1985, and the Judg-
ments for taxes that you refer to were obtained by the State prior
%o thet time, some being obtained prior to 1919, and those referred
to in your geoond guestion deing obtained after 1919 dut before
1985, If the Legisleture had inteaded for the collection of julg-
Eents for taxes to be barred it would have sald 8o, inatead of mere-
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1y saying “the collection of all delinquent ad valorem texes due™
were to be barred,

We do not believe that the Legislature intended for this
statute to apply to judguments already in existence at the time it
was passed; and, therefore, our answer to both your first question
snd your second question is “no".

Vie will now endeavor to answer youi' third question, We
assume You have reference to Article 5532 of the hevised cuu Stat-
utes, which reads ses follows:

"A Judgment i.amoourt of record, where
sxe¢ution has not issued within twelve months
after the rendition of the Suigment, may be Te-.
vived by soire facias or aa sastien of debt drought

- thereon within ten years a:l.'ter date of such judg-
ment, ani not arter.®

The comstruoction that the Texas courts have placed on m-
Lrti.cl.. h expressed in £2¢ ‘!oz. Jur. 487, es tollwn

- . "By its terms this statute applied both <o
proceedings to revive and astions on juigments.
Ana it expressly bars ung action where exsou~
tion hae not Lissued, if bdrought after the exe -
p‘.lratioa of ten y‘m tron the date of the.

Judgaent.,

"Althoush the mtute makes m prov.ts.ton
for a oase in -which execution has issued, by
analogy,4it is held that an action iz barred at.
the expiration of ten yeurs from the dete when
the last oxocution issuved.”

Such was the holuna in e vs, Gale Manufasturing Co.
{Tex. Bu . 0t.) 107 Tex, 649, 184 8.V, 1841 WilooXx vs., Fixst Nation~
al Bank » 8up, Ot.) 98 Tex. 828, 55 B.W. 317; and the wvery re-~
cent case o: Gillem ve. Matthows ('!ox. Civ. App.) 122 8.W. (24} 848.

: A reading of the Texas cases show that the courts consid-

or this & -statute of limitation. In the osase of Wilcox ve, Firat
‘Hational Bank, supra, the eotn-t. speaking through Ohiet Justice
Gainas. g‘\u:

"The provision in cur Bevised Statutes in
nee to limitation upon Jjudgnents is as
um: - *A juldgment in eny court of rocord
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within this state, where exeoution has not is-
sued within twelve months after the reandition
of the judgment, may be revived by scire facies
or an actlon of debt brought thereon within ten
Years after the date of suoh juigmeat, and not
after.' Rev, St, art., 5361, The limitation is
. express where execution has not issued within
12 months, but where execution has so issued no
period of limitation is expressly prescribed.
But no reason is sesen why the Legislature should
presoribe a limitation in the ons csse and mot
dn the other; and therefore ‘it has been repeat-
olly beld that, where execution has been sued
out within 1f.monthe from the date of a gasnt,
an agtion updh it will not be darred 1 the
lapse of 10 years from the date of the lest exe-
ocution or the last agt of diligence.” = . '
In the oase of Dupree vs, Gale Manufaocturing Gompeny, supra, the
oourt, speaking through Chief Justice mung,‘ums" ' :

“Ne have never had a statute,-and dave none
now, sxpressly prescribing the period of limita-
tion for an action tv revive a juigment upon
vhich an execution has duly issued., The
statute upon the subject relates to jusgments
upon which exeocution hag not so issued. It was
enected at an early da!. in 1841, being present - -
Article 5696,* (Whlch is nmow Article BESE)

In the case of Gillam vs. Matthew s,&u&g_a_, by the Court of CGivil Ap-

H;ls .:: Fort Worth, the court, spe € through Chief Justiece Dunk-

‘ " a1 ' .
"Acoordingly, the ten year perioi of limi-

tation presorided in Art, 5583 4s mpplied when

exeoution has been issued on the jJuigment sought

‘to be revived, and is male to run from the date

of the issaance of the exegution.,” _

' We have glven these last three quotations to show that the ocourts
m;r to and consider the present Article 5533 as & statute of limi-

. - This brings us down to the well established rule in Texss
that the state is not bound by a statute of limitaticn, unless it
is expressly provided otherwise, In the case ¢f Brown vs. Sneed, 77
Tex; 471, 14 8,W; 248, the ocourt seid: ' o
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"The doctrine that laches is not imput-
abtle to the g vernmsnt was & controlling reason
for the rule that limitation did not epply to
the state, unless it was included. The consider-
ations of wise public poliocy which were supposed
to uphold this dootrine rested upon the theory
that the head of the government was engrossed
with the cares and duties of state, and that the
public should not therefore suffer by reason of
the negligence of his servants. Discussing this
question, the suprems couwrt of the United States
use this lenguage: ‘'In a representative governs.
ment, where the people 4o not and eannot ast inm” :
a body, where their power is delegated to others, -
and must of necessity . be exercised by them, if-
exercised at all, the revasons for applying these
principles is equslly ocogent.' U.B. v, mpson,
98 U8, 459, The principles referred to were em~
bodied in the maxim to the effect that no time: - -
runs againgt the governmeat. It is upon this
prinoiple, applicabls alike to -all goveroments
m,ﬁouu'li.r soting thmugh numercus agents, and
essential to the preservation of the interests
end property of the public, that the statute of
a state presoribing periods of time within which .
rights must be asserted are held not to emdrace
the state itself unless expressly designated.*

In the ocase of Delta County vs. Blaokburm, 100 Tex. Sl, 95 8.¥. 419,
the ocowrt said: L _

. *In the ocase of Brown wvs, Sneed, 77 Tex,
471, 14 8,9, 248, ey Gowdt that might have Been

- left by mevious deoclsions as to whather or aet
the statute runs againat the state in personsl
astions when suing in its governmsntal capascity
was renoved, and it was held that mare silence
of soms of the statutes on the subject and ex~
press provisions of others that thsy shouléd not
bar the state 414 not affect the 1uls of the
common law which exempted the soversign from _
the operation of such statutes, See, slso, '
Stenley v. Schwalby, 85 Tex, 553, 19 8.,W, 284.
In ths scase of Coleman v, Thurmond, 56 Tex,
Bl4, it was droadly stated that the statute did
not run againat a county for the reason that it
was a part of the state, perfoming & portion
of {ts gvernmental functions, end enti tled to
the immunity thet belonged o it. In Houston &
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Texas Ceontral Rallway Co. ve, Travis County,
628 Tex. 18, the principle was limited to oases
‘where the sovereignty is sudstantielly inter-
ested in and vested with the right and owner-
ship of the subject matter in 1litigation and
which 18 sought to be sub jected to the opere-
tion of the statutes of limitations,*' and it
was, in effeot, held that in other c¢lasses of
cases the statute operates against countiass.
This distinction seems to be generally observed
with reference to muniocipal corporations and te
protect cuuges of advion asserted Ly thanm when
tthey are of a public vature, and sush as per-
" tain purely to soﬂmnttl ttmu."

_ As we understend it the damnta in qunta.on are 1a the
aooe or ths State, and the State is'ea reel party with an interest
by virtue of the: faot that part or tho tu:u cuh jmtw
-taken ter were du the Btate,

' e It is our opmon that uuue 8638, a8 m:l. .8 tnr oﬂnx
statute of limitation, doss not operate against the State; and,
ﬂuntoro, ouy answer % youx- third m:osuon n "no" )
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