OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C,. MANN
ATTOWNNEY GENERAL

Honorable Basocom Ciles
Commissioner General Land Offiocs
Austin, Texas

Deay Mr. Giles:

y of an origi_ml’

ification lease
sorresponiense .

All of msald instru-

3 rdyalty of za/m of oil and gas to be
paid te the ledsor. No sxpress provision i1s made in sueh
6 payment of any )eﬂ'lon of seid royalty to
the State of Toxas.

The lease dated Iamrr 1%, 1937, in the printoﬁ
portion thereof, provides for the ususl 1/8 royslty of oil
and gas and further contains the fellewing typawritten pm-
vianion on page 2:

WO COMMUNICATION (8 TO BE CONSTRUEZD AS A DEFARTMENTAL OFINION -‘l"‘l.ﬂll AFFROVED BY THE ATTORNEY SENERAL On FIRST ASSISTANT
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"All payments which may fall due under this
leace may be made to Otto Steerker, as Agent, one
of the above named lessors, in the manner herein
stated, to the extent of one-half thereof, and
the other one-half thereof, being the remsinder,
shall be due amd pay=ble to the state of Texas.

. "As & further consideration for the exscu~
tion and delivery of this lease, in addition to
the royalties as herein a bove provided, an over-
riding intefest egual to 1/16th of 7/8ths, or -
9/1£8ths of all oil and/er gas from said lease,
if, as and when produced, saved and sold, same to
be free of all costs for drilling, equipping amd
operating, to be paid %o lessors.

— %0f the tetal consideration : el ﬁrnh

to be 4 %o lessors, inaluling the 1/8th reyalty
or 1 , together with the 9¥/18 over-

riding interest, making an aggregate of £3/i28ths,
one-half thereof shall be dne and payadle to the
State of Texss, and the other ope-half shall de

.due and. payadble Jointly to ‘the other lessors herein,
which said one-half iaterest, the saild Otto Steerker,
i1s hereby suthorized and empowered to colleot and
receive for us in his name, as our Agent and
Attornesy~-in-fast."

A letter from Otto Steerker, Administrator of the
estate of E. L. Welker, a copy of which letter you sent te
us, states that the reason for the execution of the lease
dated Jenuary 13, 1937, wasa: .

"Because of pending litigation giving the
State participation in overriding royalty, or oil
payments, the Attorney for Robert Fields tlesaoo)
insisted that the lease be rewritten and set out
the State's interest to be 1/2 of the royalty
and overriding.™

. The correspondence which you sent to us further
indicates that the landogwner is claiming all royalty and
overriding royalty provided for under the lease, with the
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exception of & 1/16 royslty which he agrees stould properly
be psid to the State,

You request the opinion of this Department, under
the above stated fact situation, as to whether or not the
ttate of Texes “would be entitled to periicipate in the
edditionsl peyments and royelties set up (in the foregoing
lesses), notvithstsnding the court's decision in the Winter-

ma:n case to the contrary.”

The land having been s01d under the provisions
of Chapter 271, Aects of 19351 {Art. 542ic, Vernon’s Amnnota-
ted Statutes),the rights of the State and of ths State's
vendee are governnl by that Aot unless those rights lmve
besn effectively ohanged by the lease in question. In Bec-
tion 4 of the 1931 Aote, 31t is provided as follews:

*4ll leand shall de sold without oondition
.settlement and with a Teservation of one-sixteenmth
2 ¢ s) of all minerala, as a free royaslty to the

ate, whieh two conditions shall be sxpressed inm-
the applioation to purehase and in the notice of
award, the minimum price to be rixed dy the Oom-
nisajoner and in no case to be less than One Dollar
{£1.00) an sore. Provided, that one-eighth (1/8)
of all salphur and other minaral subsiances from
which sulphur meay be dérived or produced shall be
reserved as a free royalty to the State.™

— ‘The award and patent to the purchaser of the lend
in question contaim the following mineral reservation pro-
‘visdion: _

. "One-eighth of the sulphur and one-sixteenth
of all other minerals in the above desoribed land
~ are reserved to the State, as & free royalty."

In Wintermann v, McoDonald, 102 S. W. {(24) 167,
the Supreme Court had before it for deolsion the guestion
as to whather the Land Commiasioner of Texas should de
required to issue an award and pagent to a purchaser
under Chapper 291, Aota of 1931, providing for a Teserva-
tion to the State of only 1/16 of all the minerals except
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sulphur as & free royelty to the State. The lLand Com-
missioner in such case contended thaet he was entitled to
insert in the awerd and patent & reservation of all of the
minersls to the State, and that the ssle of land under
Chapter 271 should be governed by the terms and provisions
of Articles 5367 and 5368 of the 1925 Revised Civil Statutes,
commonly known as the Relinquishment Act. The Suprems Court
held that the awsrd and patent should be issued with a re-
servation of only 1/16 of the oil and gas to the State as

a free royalty. The following languags was used in the
opinions: ' S S

#% % *weo think that this aet, whenm con-
strued in the 1ight of the policy of this State
relating to pudlic lemds and ninersls as ex-
pressed in certain’laws, if mot directly, im- .
Pliedly authorizes the landowner to ast as the
agent of the State in executing mineral leases
thereon, and reserving to the State the trnc o
royalties described in’ mt:lon 4 themr

w* % #%e think that ﬂu hgulaun h-
tended that the purchamars of land subjeet to
sale under this act shall asquire such land and
the minerals thereim, but ‘that thare llullbo :
reserved to the Btate ons-s#ixteenth of all . o
minerels es & free royalty to the Stats, c:nqpt o
&8s to sulphur and other mineral s atams from
which sulphur may be derived or: uoed, and as
to these a ome-eighth thereof mn be moﬂed
as a free royalty to the State. -

*The royalties reserved by the State under
the provisions of this law constitute a fee in
the minerals in place, and will follow the lamd,
Yor a very able and exhaustive disoussion of this
question we refer to the opinion of Justiee Green- -
wood in the gase of Sheffield v. Hogg, 124 Tex,
290, 77 5. W. {24a) 1021, 80 S. W. (24) ¥4l. The
term 'free royalty' introduced into this act must
—mean that the interest reserved to the State in the
minerals produced om sshool land sold under the |
terms of the act must not dear any part of the
expense of the prodmﬂon, lalo, or douvery
thereof.™
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In the Wintermann ¢ase, supra, the . Supreme Court .
has definitely settled the question of the mineral interest
which the State is entitled to rese.ve in lend sold under
Chapter 271, Acts of 1931. That interest is e free royalty of
1/16 of the o1l and gas end 1/8 of all sulphur and other
mineral substances from which sulphur may be derived and
produced. In the Wintermann ocase it wus further directly
held that the Land Commissioner could not legelly insist up-
o imserting in an award and patent under the 1931 Act a
greater reservation of o1l and gas than the 1/16 free roy-
alty reservation lmcifhd by the statuto.

The th.on is now pmutod as to. mtm er

_not the State can legally enforce the payment to it ef & """
greater royalty than l.llzzof ‘the 01l and gas when an ofl

and gas lease exscuted by ‘the State's vendee provides fur

the paymsnt of a larger. roydty than 1/16 to the State.

Or, in the event ths sboyve quoted provisien contained In

the ol and gas leess dated: Smry 1S, 1937, is- muorﬁ

as an addltimlbonumt?atmmnuaro tr.

ths Btate enforee the paymant §0 1t of a full one-)

suoh aﬁditiml hom or verrgel rnnlty? o

‘In Sohlfittler. Ve Mth, 101 8. W, {2a) 543
fon by the Oocmmission of Appesls and adopted by the émon
Oourt, the question involved was whether or mot the gren

of land who in his grant had Teserved to himself sn ’und!.ﬁ:doﬁ
1/2 mtomtiamtotkmnltrrighbaandmot the

01l and gas and other minerals in, on or under" the lesnd
granteld was entitled to yeoelve 1, z of the bopus and reatals
rooe:lvod from an ou and gas- 1base exesouted by his 5mm.

In holding that she grantor. notwithstanding his
reservation of 1/2 of the royelty rights, was not entitled
to any of the bomus and rentals received by the grantec
from a snbacquont lease, tho oourt said: '

YA reservation of ’mraltr' on all oil, gas
and minerals which may be produced necessar 11
jmplies that the grantor contemplated the hasing
of the land for production, He reserved no right
of leasing to himself aml oansequnntly $he grantee
pos'sesaos suoh right. _

" % & 1t 18 wall aottlad tm a grantor
may reserve linerals or ni.mral rightl nd be
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may 8leo reserve royalties, honuses, snd reateals,
either one, =:0re or zll, Here we have & rese va-
—ticn of caly 'royelty rights.,* It ig obvicus, 1t
seeme to us, thet thie does mot include a reser-
vation of bonuses or rentsls, but only of an
interest in o1l, ges, or minersls ypaid, received,
or reelized as 'royzlty' under sny lesce existiag
on the land et the time of the reservation, or
thereaftar exscuted by the grantee, his heirs or

assigns,”

The nhon cited sases, in our oylni have an-
nounosd and settled the Fulg that the State of Texas is
entitled to mo more than & 1/18 trna royslty interest
oil ani ges in lasd 2018 undar the provisions of the )
Aot, The consifderas ua ra ity whioh the State is
sntitled to demand ia num by the 1931
ststute and else

Es.

| 4 m mu patent question to
1/16 of the oil and gas as a free royslty. BNe euthority
1s found in the ttu te to Justify or maks enforesabls a

claim by the State for a r0 g].tr interest grester thas =
»

1/16 fres Toyslty. m 1 are consideration paid
by the 8tats. Ilu '111 orcnbh sgainst an un-
willing landownar, 8 cleim by the State of « Tight to
participate in royalty, ltonus or reatals to a grester

extént then & 1ju fres royalty, or for any portios of :
the bonus ma for the lease, '

Tha oconolusion we have resched in this opinion
is in accord with a previous opinion of this Lepartaent,
dated September £, 1937, addressed to ¥Wm, H. NeDonald,-
thc;:- Lanéd Cozmissioner. Ie quote from that opinion as
follous:

“® * & 4t 15 our epinion that under the ‘
caze of ¥intermenn v, NMeDonald, 10£ 3, %, (24) 1867,
{motion for rehearing, 104 B. ¥. (24) 4, wvhere land
is sold under Chapter 271 of the iots of the Regu-~
lar Sessfon of the 42nd Letislaturs (Vernon's
Statutes, Artiocle 34Zle) the reservation of 1/16
of the minerals 22 & free royalty, exeept 1/8
of sulphur, the 3tate is not antitled to rocesive:
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any part of the bonus or rentals received by

the lessor. It was our contention in the Winter-
mann case that the State was authorized to reserve
all the minerals and that lesses on the land were
made under the Relinquishment Aot, so as to en-
title the State to receive 1/2 of the bonus and
rentals as well as the 1/16 royalty. This con-
tention wus overruled by the Suprems Court.”

You are, therefore, advised that, im omr opiniom,
the State of Texse has no legslly enforaesbls right to’
partioipate in the bonus, rentals and royalties provided
for by the lease in questiom, other thar to the extent
of a 1/16 freec royalty. ' .

. Yours fv'g,r; truly
ATTORNEY, GENERSL, OF TEXAS

"Asagistant

APPROVED'

OPINION
COMMITTEE ‘

.

FIRST ASSISTANT
ATTORNEY GEN




