GERALD C. MANN
ATTORNEY SENERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Mareh 30, 1939

Mr. L. L. Garen -
County Attornsy \
Linestone County

Groesbesk, Texas \

‘Dear Sir: <:\;:::£& _\

Opinion No. 0-503

ou should be made of

Your reguest fé on on the above stat~
od question hes been reaeived by £hls offiae.

Ve the very able bdrief
submitted wzt yo s been of assistanbde

*"In Canse No. 2788 1in the County Court of

Llnss|a;c Qounty, 3tate of Texas vs,. Don Foster,
Tendant egteréd & plea of gullty and the
':.:.aacd afine of $150.00. é sum was

8§ to the Sheriff of Limestone County by

yndant and is still in the ecustody of

. 3 0ffige. The Gsgme, Fish and Oyster

R “sp d $150.00."
\ 1%
tisle 689 o0f the Fenal Code roada a3z follows:

®*It shall be unlawful for any pereson, firm
or corporation, privete or munlcipal to pollute
sny water course or othsr publie body of water,
by throwing, casting or dépositing, or omusing
to be thrown, cast or deposited any erude petro-
leum, oil or other like substance therein, or to
pollute any water eccurse, or other publie dody
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of water, from whioch water is taken for the
use of farm live stook, drinking and domestie
purpcses, in the State of Texas, by the dis-
oharge, directly or indireetly, of any sewage
or unclean water or unolean or polluting mat-
ter or thing therein, or in such proximity
thereto as th=t 1t will probabdly reach and
pollute the water of such water course or
other public body of water from whioh weter

is taken, for the uses of farm live stook,
drinking and domestiec purposes; provided, how-
ever, that the provisicns of this bill shall
not affect any municipal corporation situated
on tide waters; that is to say, whare the tide
ebdbs and flows in suoch water eourse; provided,
hhwever, that no city loeated on tide water
shall discharge or permit to be disoharged
sewerage, ¢0il or any other effluents into pud~
l1ic tide waters of this 8tate when such dis-
charge will become a menac¢e to or endangers
the oyster beds or fish life 1im such waters,
or when such discharge hecomes a menace to

the bathing placed in such waters; and pro-
vided further that drain 4itohes, where waste
0il finds {ts way into water gourses or publie
bodies of water, shall be equipped with traps
of sufficient oapacity to arrest the flow of
0il. In so far as conserns the protesotion of
fish and oyltgrs, the Game, Fish and Oyster
Commissioner,* or his deputies, may have juris~
distion in the enforeement of this ehapter.

A violation of any of the provisions of this
chapter shall be punished by a fine of not
less than one hundred dollare and not more
than one thousand dollsrs. When the offense
shall have been committed dy a firm, partner-
shilp or assoclation, eaoch member thereof who
has knowledge of the ocommission of such of-
fense, shall be held guilty, When committed
by a private ocorporaticn, the officers and
membere of the bard of direetors, having
knowledge of the commission of such offense,
shall each be deemod guilty; and when by a
munioipal oorporation the mayor and each membder
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of the board of aldermen or cormission, having
knowledge of the commission of such offense,
a3 the case may be, ghall be held pullty as
representatives of the municipality; aend eaoh
person 80 indicated as above shall be subject
to the punishment provided hereinbefore; pro-
vided, however, that the payment of the fine by
cne ©of the persons so named shall be 2 setls-
faction of the penalty as ageinst his asscoclates
for the offense for whioh he msy linve been con-
vioted. Each day sueh pollution is knowingly
caused or permitted shall oconstitute a separate
offense; provided, the provisions of this arti-
cle shall not apply t¢ any place or premises of
manufacturing plants whoss affluents sontain
no organic matter that will putrify, or any
poisonous compounds, or any bacteria dangerous
t0 public health or destrustive of the fish
life of streama or other public bdodiea of
water.

L-Office : £ Game, Fish and Oyster Come-
missioner was abolished and powsrs, dauties
and funciions transferred to Game, Fish and
Oyster Commission. Ses Article §78f, post.”

Article 949 of the Code of Criminal Procedure
provides:

®"Money colleoted by an officer upon
recognizances, ball bonds and other obllige~
tions rascoversd upon in the name of the State
under any provision of this Code, and all
fines, forfeitures, judgments and jury fees,
colleoted under any provislon of this Code,
shall forthwith bs paid over by the offloers
occllecting the same to the county treasurer
cf the proper ecunty, after first deduoting
therefrom the legal fees and gommissions for
colleoting the same.™

Artiele 912 of thes Penal Code reads as follows:
*It shall be the duty of any Justice of

the peace, clerk of any court, or any other
officer of this State, recelving any fine or



Mr. L. L, Geren, March 30, 1939, Page 4

penalty imrosed by any court for viclation

of any of the laws of thig State, pertainin-
tc the protecticn snd conwervation of wild
birds, wild fowl, wlld animals, fish, oysters,
end eother wild 1ife, within ten dayes from and
after thc receipt or collection of such-fine
or penalty, to remit aame tc the Came, Tish
gnd Oyster Commissicn at Austin, szivinc docket
number c¢f ocsse, nsme of person fired, and
gection or erticle of the law under which eonvie-
tion was secured, when such laws sre recuired
to be enfo-ced by the Game, Fish enc Oyster
Commission."™

Article 4025, Revised Clvil Statutes, redds
a8 follows:

"0f all fines ocollsoted for infraction
of the fish and oyater laws, ten per ocent
shall go to the prosesuting attorney, and
the residue thereof shall go to the general
fund of this State, All funds collected
by deputy commissioners along the coast for
Tegister ocertificates, licenses, and rents for
locating private oyster beds, and such other
chargzes relating to the fish and oyster laws
as may be presoribed, shall be by suoh depu~
ties paid over weekly to the Commiesioner,
who 4n turn shall deposit the same monthly

.in the State Treasury to the oredit of the
general revenue fund."

. A copy of the original informetion whieh is
attached to your inquiry eontaines three counts, all
based upon various portions of Article 888 of the
Penal Code. The first gcunt charges generally the
poBution of the Navasota Hiver by casting, etc.,
polluting matters therein, The seoond count charges
a pollution of the Navasota Liver and further alleges
that some river water was then and there taken for the
use of farm llve stock and for drinking and domestie
purposes and the thisd count oharges the fallure of
defendant to equip and maintain his dreln ditches with
proper traps. There is no allegation in the information
that the alleged pollution was harmful to aquatic life
or marine organisms. We do not find any sllegzation whioh
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we oan construe as an infraetion of the Game and Oyster
Laws or any of the laws of this 3tete pertaining to the
protection and coneervation of wild birds, wild fowl,
wild animals, fish, oysters and cther wila life.

we think that the provislons of rrticle 698,
Fenal Code, :iving to the Game, Fish and Oyster Commission
Jurisdiction in the enforcement of this chapter insofar
as it oconocerns the protestion of fiash and oysters, by
inference, denies to that department Jjuriediction in the
enforcement of that chapter insofar as it dces not con-
gern the protection of fish and oysters.

Artiocle 949, Code of Criminal Procedure, supra,
i8 the general law laid down by the Legislature covering
the disposition of fines cocllected by an officer and
should be followed in the absmnce of any statutes pertin-
ent to the prosecution &én question. We have been unable
to find eny statutes under whioh the Commission is mak-
ing its claim for 90% of the fines now in your ocustody.
¥e conclude that such claim is based upon Article 4025,
Revised Civil Statutes of Texas, Article 912 of the
Penal Code and Artiocle 898a of the Penal Cods.

Artiocle 698a of the Penal Code provides for the
remission of fines collected thereunder to the Conmission.
This Article 1s separate and distinct from Artiocle 698
of the Penal Zode and differs materlally therefrom in the
ecriminal ects it seeks to prohibit. We are c¢f the opine
ion that the provisions in Artiocle 698a providing for the
remission of fines imposed for violations of that act
to the Game, Fish and Oyster Commission has no appliea-
tion to fines imposed for violations of Article 698 of
the Fenal Code.

After an examination of Article 698 of the
Pepal Code, we find that this statute sets forth and de-
fire s severael different criminal offenses and find only
one provision which ocan be construed as & fish and
oyster law or provision pertalning to the protection
and conservaticn of wild birds, wild fowl, wild animals,
fish, oystersg and other wild life, Thut provision is:

"That no eity located on the tide water
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shall discharge or permit to be discharged
gewerage, 01l or any other effluents into
rublic tide waters of this Ctate when such
discharge will bhecome a mensce Lo or engan-
gers the oj)ster beds or fiesh life in such
watersies.”

The information dces not expressly or dy in-
ference charge s violetion of the atove guoted provi-
sicre *

In view of the foregelng statutes, you are
respectfully advised that it {s the opinion of this
Departaent that money oollected as fines 4n’ ocases pro-
seouted under Article 698 of the FPenal Ccde should be
deposited with the County Treasurer in the county where
such oases are trisd after deduction of the legal fees
and ocomaissions ellowed for colleoting the same and
that the Game, Fish and Oyster Commiesion is not en-
titled to any part of such fines except in cases where
there is a violetion of the Came and Fish Laws and the
complaint and information is filed sharging fueh viola-
tions,

Trusting that the f oregoing answers your ine
quiry, we remain

Very truly yours
ATTORNEY GENERAL OF TEXAS

By 4’2,,‘55(”:': .

Aréell "1lliams
Lossliastant

AV I AW

APji?VEi://7

FIRST A8s51aT ATTORNEY GENERAL




