OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GeraLlDd €. MANN
ATTORNEY SENENAL

¥arch 20, 19359

Mr, Chas, H. Slaughter
County Attornpey
Martin County

Stanton, Texas

Dear Mr. Slaughter:

pge receipt of your
A8 an opinion of this
3h 18 quoted s»

e bt dn e e,
Speden etion, against
hix with digturding

8 being held, in that

of the eleotion clerks while

plage and then and there

ning him in an automobile

st from the polling glaco against
inst the protest of the Judge of

eagon, felony or breasch of the peacse,
voters shall ds privileged from arrest during their
attondance at eleotions, and in going to and re-
surning from'. I would like your opinion as to
whether or not you sonsider an eleetion elerk
privileged from arrest by a game warden for the
offsnse of shooting migratory bWirds under the range
of this article.”
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Privilege from arrest means just thaty
it $s a privilege end net a right and must be conferred on
the person c¢laining 1%, either by the Constitution or the
laws of this State. Neither the Constitution nor laws
of the State of Texas provide that an elestion olfrk shall
be privileged from arrest during his attendance at an eleo-
tion, although it 4s so provided in some states, one of
whick is Pennsylvania. Matter of Eleotion Offlaers, 1 Brew-
ster (Pa) 1825 8 C. 7., S68. :

The question of privilege from arrest, dus
not the question raised dy you, is discudsed in Volume ¢ of
Texss Jurisprudence st page 740, and by the Suprame. Cours of
Texas in the oase of Qentry vs, Grifrfith, 27 Tex. 461. Tor
this reason, we zust 100k to the desisions of the courts
in other jurisdiotions for guildance. )

. Even Shough an eleotion olerk 414 oome
within the range of Articles 3023 quoted above, he would not
be privileged from arrest under the fasts quoted, dbegause
‘the commiszsion of the offense of shooting migratory dirxds
is by the leaws of Texras made a misdemeanor, & orime, and
the privilege covered dy the aforesaid Artioh does not
extend to orimes, dut covers only privilege from civil
arrests. Willismson ve. United States, (190Y) 207 U. 8.,
425, 58 L. FA., 278, 2 Sup. Gt. Bep. 168,

The soops of the privilege extended by
the terms "treason, felony and breach of peace” has = velry
interesting dackground, which is discussed in the case of
Come ox rol, Bullard vs. Keeper of Jail {1877) 4 W. K. C.
Pa. 540. That ozse was one wherein a member of the General
Assendly was arrested on & charge of embezzlement and it
was insisted that, by virtue of the constitutional provision
exempting members of the gensral assemdly from arrest, ex-
oespt in oases of "treason, felony, violation of hls oath of
office, and breach or surety of the peace,” he was {mmuns,
and entitled to de 4disgharged. Holding that the immunity
could be olaimed only in olvil cases, the court saik:

e sonstitutional privilege glaimed
by the relator is borrowed from the privileges
elaimed by and accorded to members of the British
Parlisment., These privileges were recognised and
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enjoyed in Pennsylvania defore any writt

- esonstitution had been adopted. They wers'a
pert of ocur conmon law., The privileges! from
very saall dbe s bad, by sscumulation,
assumed proportions. Parliehent, bdeing
the ju of its own privileges, qaould not be
conrined within any certain limits, and for
this reason $he framers of the Federal Constitu~
tion inserted the clause defining what the

ivileges of meaders of Congreoss should be, and

ffm whieh they shiuld not go. The cbjest waa
not to oreats tha privileges therein expressed,
for théy were already established by our eommon
Jaw, but rather to render them eertain, and fix
1in{ts within which they should be eonfined.
The several states follewed the nstioma) Consti-
tution, and inserted similar clauses in all their
conatitutions. As the odjeot was to limit the
privilege from arrest to that thea erjoyed by
rwenbers of the British Pearlisment, and as the
same language 18 employed as hed beer adopted
in England to express the offenses for whioh
noexbers of Parliement could be arrssted, to-
wit: ‘Treason, felony, and dreaches of the .
e ssihosios Lo The secds Brosen ot as pacenr "
0 i | 8 8 ® 2 T
are oxcepted from the privilege trom arrest.
Blaokstone says there 18 no preeedent for say
such privilege, dut ocaly in eivil suits. . . .
It may de ureiy eonolultdé that the privilege
from arrest in America is, in no case, greater
than the same privilege in England. Wg cannot,
by & l1libersl construotion of the language of
our Oonstitution, enlarge the privileges of our
legislators deyond those formerly enjoyed by
nenbers of the Parliament in England. See 8tory,
Const. Bea. 863, The reason of the law is {ts
life, and while there is great reason for priv-
{leging pudblic servants from sivil detentions
and arrests, there is none for shielding them
from apprehension for orimes against ths peace
and dignity of the state."
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Therefore, it is the opinion of this
department that the answer to your question is no, an
eleotion oclerk is not privileged from arrest ani that he

does not come under the renge of Articls 3023, Revised
Civil 8tatutes of Texas, 1928,

-

Yery truly yours

AIT GINERAL OF TEXAS
. B’ . 5
' James Noel
Assizstant
JN-8
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