ATTORNEY GENERAL
OF TEXAS

AvsTIN 11, TEXAS

March 29, 1939

Honorable Basgom Giles
Commdssioner of the General Lend office
Avstin, Texas '

Opinion No. 0=523

Re: Effect of Section 10, Ch. 271
General Laws of 1931, on pre-
exiasting river ded oll and gas
lease

Dear Mr. Gilqs

This acknowledges receipt of and 1s in reply 5o your letter
of March 17, 1939, in which you request the opinion of thls Department
upon the guestion of whether or not Section 10 of Chapter 271, General
Iaws of 1931, repealed the $2.00 per sors lease rental provision con-
tained in Chapter 140, General laws of 39th Legislaturs, 1925. You fur-
ther requeat our opinion as to whether or not you should issue a renewal
lease to Mrs. Nonle O'Brien upon the expiration of the present oil and
gas lease which she holds covering 398.229 acres in the Trinity River bed
in Liberty Commty, Texas.

' As we understand your lestter, on October 5, 1928, permit No.
312724 to prospect for oll and gas was issued to Mra, Nonie 0'Brien cover-
ing the portion of the Trinity River bed in question. On April 30, 1529,
after proper proof of the discovery of oll had been made to your office,
oll and gas lease No. 12724 was issued to Mrs. Nonie O'Brien, her heilrs
and assigns, said lease having been lssued under the terms and provisions
of Chapter 83, Acts of 1917, as amended by Ch. 140, Acts of 1925, 39th
Legislature, which latter statute appears as Article 5344, Vernon's Civil
Amnotated Statutes, 1925, sald article reading as follows:

*Upon the payment of $2.00 (two dollars) per acre
for each acre in the permit a lease shall be issued
for a term of ten (10) years, or less, as may be desired
by the applicant, and with the option of & renewal or
renewals for an equal or shorter period, and immediately
after the experation (expiration) of the first yesar after
_the date of the lease, the sum of (two) ($2.00) dollars
‘per acre shall be paid during the life of the leass, and
in addition thereto, the ocwner of the leases shall pay a sum
of money equal to a royalty of one-eighth of the value of
the gross production of petroleum. The owner of a gas well
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shall pay a royalty of one-tenth of the value of the metre
output of all gas disposed of off the premises; provided,
however, that the provisions hereof as to the payment of
two ($2.00) dollars per acre during the lease period and
the life of the said lease shall not apply to leases of
bays, marshes, reefs, saliwater lakes or other submerged
lands containing as much as one hundred (100) acres but
not in sxcess of five lmmdred (500) acres upon which as
many as five wells have heen drilled, and upon which an ex-
penditure of as much as one mdred thousand ($100,000.00)
dollars has bean made. The drilling of said wells and the
expenditure of said smount to be egtablished to the satls-
faction of the conmissioner of the land office.”

You attached to your letter a certified copy of the lease
issued to Mrs. O 'Brien, Such lease on page 1 thereof recites that
a permit to prospect for oll and gas had been previocusly issued to
Mrs., O0'Brien under the provisions of Chapter 83 of an Act of March
16, 1917, and Acts subsequent thereto. Paragraph numbered 1l on vage
2 of said ¢ll and gas leagse, In part, reads as follows:

*In addition to the two dollars per acre already
paid on each acre included herein, the owner of the rights
herein conveyed shall pay a like sum annually hereaffer in
advance on the area Included herein, which shall be paid
on or before the expiration of each year during the life of
this contract, and in addition thereto, the owner of the
rights herein conveyed shall pay to the State of Texas at
the General Land Office of Texas, at Austin, Texas, a sum
of money equal to a royalty of cne-eighth of the value of
the groes production of petrolewm and shall pay a sum of
money equal to ten per cent of the value of all gas sold.”

You further state In your letter that the first year lsase
rental of $2.00 per acre was pald in 1929 and Aike payment was made in
1930; +that begimming with the third year lease rental the payment was
reduced to 25 cente per acre under provisions of Section 10, Chapter
271, Act of May 29, 1931, and that all subsequent annual payments have
been at the rate of 25 cents per acre; that the 10 year period for
which the lease was issued will expire April 30, 1939, and that the
lessee has written to you making the request that a renewal be issued.

As the lease in question was issued on April 30, 1929, when
Chapter 83, Actes of 1917, as amended by Chapter J40, Acts of 1925 was in
force, we are of the opinion that the payment of rentals on such lease
i1s govérned and controlled by Chapter 11|-0, Acts of 1925. The effect of
Chapter 140, Acts of 1925, in our opinion, is to require a cash payment
at the time of the issuance of the lease of $2.00 per acre for each acre
included in the original permit, and a further annual rental payment of
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$2.00 per acre during the life of the lesze, and in addition thereto,
the oll and gas royalty provided in said act shall be paid In cese of
production. The statute plainly says that "the sum of $2.00 per acre
shall be peld during the life of the lsase.” It 1s indispubable thst
the life of the lease In guestion to Mrs. O'Brilen is fixed both by the
terms of Chapter 140, Acts of 1925, and by the provisions In the leage
itself, at a period of 10 years from April 30, 1929, with a right to
renew the same ag provided In Chapter 1%0. Therefore, & reguirement

of the payment of rental of $2.00 per acre during the 1ife of the Iease,
in our opinion, requires an annual payment of $2.00 per acre for each
and every year that the lease remains ln force, including any rernewal
term. We do not believe that the 39th Iegislature in enacting Chapter
140, Acts of 1925, which chapter expressly amends subdivision 2, section
7 of Chapter 83, Acts of 1917, 35th legislature, intended thereby to re-
lease the State's leasee from the payment of amual rentals stipulated
by the Act in case production was secured. The only change which Chap-
ter 140, Acts of 1925, made in Chapter 83, Acts of 1917, was to insert
the word "immediately” in place of the word *snnmually"” which appeared

in the 1917 Act and to add e proviso to the 1917 Act which proviso is
not relevant to your Inguiry wmder the facts presented by your letter.

: We cannot escapes the conclusion that had the Leglslature
intended to dbolish the requirement of the 1917 Act for the payment

of ammual rentals in case of production, it would have used language
clearly indicating such an intentlon. Such intention also could have
been clearly indicated by the Leglslature by simply striking froam the
1917 Act the phrase "shall be paid during the 1life of ths leage™. In
the absence of any such action on the part of ths Leglslatire, we must,
of necesslty, hold that the Ieglalature did not intend toc relesse les-
pees from the payment of the $2.00 per acre esnnual rentals. The proper
construction of Article 534k, in our opinion, is that suck article re-
quires the payment of snnual rentale of $£.00 per acre during the extire
life of the lease even after production ia secured. '

The further questimm 15 premented by your request for an
opinion as to the effect of Sectlm: 10, of Chapter 271, Acts of 1931,
Regular Session of the 42nd Leglslature, which aprpears as Section 10 ¢f
Article 5h2ls, Vernon's Amiotated CIlvil Statubes of 1925.

Section 10 of Chaptar 271 reads as followsa:

*The mreas Included herein shall be leaged for a
consideration, in addlition to ths cash awount bid there-
for, of not less than one-elghth (1/8) of the gross pro-
duction of oll, or the value of* same, that may be produced
and saved, and not less than one eighth (1/8) of the gross
production of gas, or the value of same, and not lesa than
one-elghth (1/8) of the gross production of sulphur, or the
value of same that may be produced, that may be produced and
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sold. off the area snd not less than one-sixtsenth (1/16)

of the valne &f all other minerals that may be produced,

and sn additional sum of twenty-five cents an acre per year
for sach year thereafter until prddicticn is seoured. When
production has been secured In commercial dquantiiles and

the payment of royalty begins and continnes to be paid,

the owner shall be exempt from further amnual rental payments
on the acreage. The provislions of this articles In reapect to
payments of rental after preduction and the cessat of pro-
duction shall apply to leases herestofore issued by ‘State
on any area except lands belonging to the State University and
e¢lsemoaynary institutions. If production should cease and
royalty not be pald, the owner of the lsase shall, at the end
of the lease year In which the royalty asssed 4o be paid and
annmally thereafter in advance, pay twenty-five cents per
acre 80 long a8 puch owner may desire to maintain the rights
acquired uwnder the lease, not to exceed five (5) years fram
the date of sald lease.”

. You will observe that the final sentence of Section 10
sbove limits the time for which a lease may be kept in force by payment
aBo2b ddmiscpabcadiacrinbal to a period of five years. In your letter
you state that the lessee of the particular lsase in question began the
rayment of reduced rentals of 25 cents per acre In 1931, or elght years
ago. We think clearly that if Section 10 of Chapter 271 could be held
to apply to the river bed lease in question which was issued in 1929,
neverthalese, such lease after the year 1936 was not entitleddito the bene=
£1% of the reduced rental provisions of Chapter 271.

However, as the question as to the effect of Sectlon 10 of
Article 5421c will doubtless often arise in the future with »yspect to
river bed lsases where the five year limitation period has not expired, we
believe the queation of the application of Chapter 271 to any such leases—
on river beds can and should be answered at this time without respect to
the expiration or non-expiration of the five year limitation period. In
determining the effect of Section 10, Article 5421¢ on river bed leases,
two questions are involved. First, does Sectlion 10 by lts terms apply to
or purport to apply to river bed leases? cond, if Section 10 is con-
struddias applying to or purporting to apply to rilver bed leases, then is
such statute, so construed, constitutional? Upon examining the caption
of Chapter 271, Acts of 1931 (Vernon's Amotated Civil Statutes, Article
s421c), we do not find in any part thersof any mentioncofia subject relat-
ing to the lease, sals or development of river bed aress. The caption
is confined to a statement that the sct 1s one to "regulate the sale and
lease of lands set apart for the benefit of the public free school fund,
and to provide for the disposition and sals of minerals contalned In all
islands, salt waters, laskes, baye, inlets, marshes and rwefs owned by the
State within the jurisdiction of Texas,.and all unsold public free school
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lands both surveyed and unsurveyed®, . . and “providing generally the
method end means for the sale of public school lands and the lesse and
develomment of the public school lsnds and coastal areas.” TUpon examin-
ing Section i of Chapier 271, which seciion purporis to enumerate speci-
fically the lands and ereas which are subject to control and sale imder
the provisions of Chapter 271, we find this significant languege:

A1l lands heretofore set apert to the public free
school funds wnder the Constitution and laws of Texas, and
all of the wmappropriated and wmsold public damain remain-
ing in this State of whatever character, except river beds,
end channels, end 1slands; lakes and bays, and other areas
within tide waier limits, are subaect to contzol end sals
under the provisions of this Act.”

_ Thus we find that the caption of the statute In quesation
falls to mention at any point that one of thes subjects of the Act is
river beds or leases thereon or the payments of rentals on sald leases,

We further find that Sectiom 1 of the Act expressly excepts river beds

and chammels from control or sale imder the Act, It 1s not until Section
10 in the body of the Bill is reached that we find any mentior made of
lands other than those expressly designated in Section & of the Act ahd
even Section 10 of the Act does not expressly refer to river beds or to
leases thereon. In fact, Section 10 of the Act begins with the language,
*the areas included herein shall be leased % % #% <{hereby indicating

that Section 10 will deal only with the areas specifically enumerated in
Section 1 of the Act. The only language in Section 10 which is susceptible
"of the comstrruction that river beds are included In Section 10 is found In
that gentence of Section 10 reading as follows:

"The provisions of this article in respect to payments
of rental after production and the cessation of production
shall apply to leases heretofore issued by the State on any
ares sxcept lsnds belonging to the State Universlty and elide-
mosynary institutions.”

In State v. Bradford, 50 S. W. (2) 1065, the Supreme Court
of Texas held that Article 5416, 1925 R. C. S., did not include nor have
the effect of setting apart river beds to the Permanent Free School Fund
of Texas, notwithstanding the fact that Article 5416 contained the follow-
ing language:

"All lands heretofore set apart wnder the constitution
and laws of Texas, and all of the unappropriated public domain
remaining in this State of whatever character, and wheresocever
located, Including any lands hereafter recovered by the State,
except that incinded in lakes, bays and islands along the Julf
of Mexico within tidewater limits, is set apart and granted to
the permanent school fund of the State.®
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In reaching its conclusions In State v. Bradford, suprs,
the Court sald:

"In view of the Importance of this matter to Lthe
State and the whole people, the courts of this state
have consistently held that all grants with respect to -
lands wmder navigable wabters, such as river beds and’
chamels, are strictly consiruned againsi the grsntee;
that, if there is any smbiguity im the act, 1t will be
constred in faver of the state; and, unless the act
contalng plain and wrmistskeble langusge expressly con-
veying the land utnder river beds and chsmnels, it will
not be construed to include them. In other words, be~-
fore a statute will be consirued to Include laad under
navigable waters, such as river beds and chsannels, it will
have to be expressed In plain snd positive language and
not in general laaguage. Iandry v, Robison, 110 Tex. 295,
219 S. W, 819, 8203 Roherts v. Terrell, 101 Tex. 577, 110
S. W. 733; City of Galveston v, Mepard, 23 Tex. 349;
Bos'borough Va Piom, 12 Tex. Clv. APP. 133’ 3“' S. W. ‘
T9L, 43 8. W, 1033; Hynes v. Packard, 92 Tex. 49, 45 8,W.
562; Dolan v. Walker, 49 8. W. (2d4) 695 (not yet repayted
(in State report); Wiel on Water Rights in the Western
States, Section 898.”

In ¥iéw of the fact that neither the caption pwritkke body
of Chaptexr 271, Acts 1931, at any point mentions spescifically river
. befs, and also in view of ths fact that Section 1 of said Act-wxpressly
excepts river beds from the lands subjest %o control or sale under said
Act, we feel campelled to hold, in harmony with State v. Bradford, supra,
that river beis or leases thereon, or the psyment of rentals on such
lesases, are not affected by ction 10, Chapter 271, and that leases on
such areas must be considered in the same msnner as if saild Act had never
been passed.

If wo are in error in the conclusion Just expressed, and if
river beds ghguld properly be held to bs included in Section 10 of Chap-
ter 271, we, nevertheless, must conclinde that Section 10 so construed wounld
not be effective to reduce from $2.00 to 25 cents per acre the rentals
payable on the river bed lease in questlion..This conclusior la expressed
because of the provisions of Article 3, Section 35 of the Constitution of
Texas, which, In part, provides as follows:

"% * #no bill except general appropriation bills shall
contain more than one subject which shall be expressed in
1ts title”, and that as to any subject which is not expressed
in the title of the Hill, such act shall be vold.

To construe the body of Section 10, Chapter 271, as inclund-
ing and applying to river beds and river bed leeses would bring the body
of the i1l in comfllict with the caption thereof snd with the conatliu-
tional provision above gquoted, and the necessary resm]t would be that
such portion of Sectlon 10 as applies to river bed leases would be uncon=~
stitutional and void.
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Although we entertain serious doubt as to the comstitution-
ality of the provisions In Section 10 of Chapter 271, with respect to
reduction of rentals to 25 cents per acre after productlon on any tract
of State land covered by an oil and gas lsase executed prior to 1931,
we make no decision of such guestion in this opinion for the resson that
such question is not directly presented by your letter and is wmnecessary
to the opinion expressed above,

" The construction we have given in this opinion to Article 53hhs
is contrary to the construction given to such Article by a former Attor-
rey General in an opinion written by George T. Wildonj.Assistant Attormey
General, dated October 27, 1931, addressed to Hon. J. H, Walker. Accord-
ingly such opinion and any other prior opinions which construe Article
5344 or section 10 of Article 542lc, Vernon's Annotated Statutes, in con-
flict with this opinion are herewith expresaly withdrawn and overruled.

You are, accordingly, advised that in the opinion of this Depart-
ment, Section 10 of Chapter 271, Acts of 1931, d1d not repeal the $2.00
per acre lease annual rental provided in the lease In question, and such
act did not reduce such rental to 25 cents per acre, You are further ad-
vised that it is the opinion of this Depariment that a renewal lease
should not be issued covering the area in question until all accrued rentals at
the rate of $2.00 per acre per year are paild in full.

Yours very truly,
ATTORNEY GENERAL OF TEXAS
By: Robert E, Kepke /o
Robert E. Kepke
Assistent
REK:BT:m

This opinion has been considered in conference, approved and
ordered recorded.

Gerald C. Mann /s
Gerald C. Mann
Attoraney General of Texas



