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Deaar Sir:

Opinion ¥eo. 0-526 . o
Re}. ihan a_ persen is gonvicted of murder
pﬁ afser sonvietion an affidevit
i1s ;ilta Lhad ‘e is/ insane, gap soript
“be 1esuet agglnst, the Stete of Texas
o' -Pay uitntlatn their per. 4ism and

:nilsnu.?

: Ihur rcgnclt xor dh.apln&vn'an the above. ltgtb
- 4 ‘question has besn recsived by this ottige. We quct¢
from your ‘1sttar a8 Tollowst’

veodyioted in this Gonuty
;‘ru_enviatlan a8 affiduvit

ar'-np ata {2 a 4 4ot _iant, ud*thpy'huvov

ven up thelr witpdss fees and desire that-
due. seript \aguinst the State of -Texas to
N Pper ‘afem-and nileago....

Ar‘ cles £21, 9RZ and 924 ar the CoGe of crlnin-
Tead as follawu:

PATK, 921. 1: at any time aftor qonvle-
tidg - a Ty the manper and method ‘as hersinafter

 provided, it be made known to the Judge of the
Court 4in which the indiotment has béen retura-

~ ed, that the defendant has bescme insans, singe
his conviotion, & Jury shall be expaneled as in
ordinaery Sriminel cases to try the question of
insanity. _

"Art. 928. Information to the Judge of
the Court as provided in Article 921 of the Code
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of Criminal Prooedure of the State of Texas

as to the insanity of a defencant, shall con-

slst of the affidavit of the Superintendent

of some State Insiitution for the treatment

of the insene, or the affidavit of not lees

then twoe licensed and regularly practioing

physicians of the State of Texas, or the affi-

davit of the prison physiocian or warden of

the Penal Institution wherein the defendant
~4s in prison, or the County Health Officer

of the County where the defendant was finally

sonvioted, which afridavits, 1if msde, shall

state that arfter a psrsonal examination of the

defendant, it is the opinion of the affisnt

tht the defendant is ineane, and said affi-

davits shall, in addition thereto, sst forth

the reasons and the cause or causes whigh

have Justified the opinion.”

"Art. 924. No special tornality is .
negessary in eonducting the proesedings an«
thorized by this chapter. The sourt shall sce
that the inquiry is so conducted as to lead
10 a satisfastory soneclusion. The ccunsel
for the defendant has the right to open and
eonelude the argument upon the trial of sush
issue of insanity.”

The case, Millikin vas, Jeffyrey, 291 8W 393
holds among other thimngs that the eourt in whish the
defendant was oconvioted has exclusive Jurisdietion of
a proceeding %0 inquire into his alleged insanity.

Article 24 of the Penal Code reads as Tollows:

"A 'oriminal aastion' means the whole
an X part of the progcedure whigh the law
provi o8 for bringing offenders to justioce;
and the terms "prosecution' and 'accusation'
are used in the same sense."

The procedurs adjudging one not charged with a
erime to be a person of unsocund mind end providing for
his restraint is solely through the ecunty court and
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although the State 1s a party to such ingquiry, the
charscter of the prooesding is essentially civil.
(White vs. White, 196 SW 508; Tex. Jur. Vol. 24, page
388) However the smarillo Court of Civil Appeals in
the case cof Lindsay ¥vs. Wood et ux, 27 SV 2nd 263 sailad
thet :

"In our opinion, a prosecution for
lunacy is a quasi-oriminal proceeding.”

buf practically all of the guthorities hold that susch
prooeedings are essentially oivil.

Title 18, Chapter 1 of the Code of orininnl ’
Proocedurs provides for a trial of the guestion of the
defendant’s insanity where it is made known to the
court at any time after conviotion, or if the court
haes good reason to belisve, that the defendsnt is in-
sane, Or where a person who has been convioted of a
~—<felony shows a8 § reason why sentence should not %
he is insans and suffieieat
proof is made .8y the acurt that the issue is
well-founded. In proceedings of this nature there is
no issue or question to be determined by the court ex-
cept the guestion of the defendant's insanity and it
—jcannot be maid that this is a eriminal sction or pro-
°°d§§° as no eriminel offense is oharged in susgh pro-
gaedling.

After a oarorul Invtatigation and loaroh‘ot
the statutes, ws are unabdle to find any statute provid-
ing for or authorizing the payment of witnesses in such
proceedings. Title 12, chapter 1 of the Code of Orimin-"
al Prooedure, supra, mekes mo provisions nor does it
pressribe the manner in whigh such witnesses shall be
‘subpoenaed or brought before the ocourt in suoh hearing
nor does 1t provide for the compensation of such wit-
nesses.

Article 1038, Code of Criminal Proocsdure pro-
vides emong other thinga:

*1. Any witnesa who may have been recog-
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nized, subpoenaed or attached, and given dond
for hls ep earance before any ccurt, or be-~
fore sny grand j}ury, out of the county of his
residence to testify in a felony cese, and

who appears in ocompliance with the obligations
of such recognizence or beomd, shell be allowed
i1s actusl traveling expenses, not exceeding
four cents per mile going tc and returning from
the gourt or grand Jury, by the nearest prasti-
cal oonveyance, and two dollars per day for sach
day he may necessarlily be absent from hime as

a witness in such case, ’

"Yitnesses shall receive from the Stats, for
attendsnee upon distriet eoourts and grand juries
in counties other than that of thelr residdeies,
in obedience to subposnas issued under the pro- -
visions of law their actual traveling expenses,
not exceeding four cents per mile, going to an
returning from the oourt or grend Jjury, by the
nearest practioal ¢onveyance, and two dollars
per day for each day they may necessarily be
absent from home as a witness, to be pald as now
p?Widad b, l&';-ooooat

"Seo. 2. V¥itness fees shall be allowed only
to such witnesses as may have besn summoned on
the swora written application of the State's = .
attorney or the defendant or his attorndy es-
provided in Artiole 483, Code of Criminal Pro-
cedure, which sworn application must be made

—at the time of the prosuring of the subpoenz,
attachment for, or vresognlsance of, the wltness.
The Jjudge toc whom an application for attach-
ment 1s made, may, in his disoretion, grant or
refuse such application, when presented in term
time."

Article 463, GodwiafCriminal Procedure, reads:

"Before the olerk or his deputy shall be
required or permitted to issue a sudbpoena in
any fTelony case penéding in any Distriet or
Criminal Distriot Court of this State of whioh
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he 1s clerk or deputy, the defendant or his
attorney or the State's attorney shall make
written, sworn application to such clerk for
sach witness desired. Such spplicetion shall
state the name of each witness deslred, the
locaticn and vocation, if known, and that the
testimony of said witness 1s material to the
State or to the def:nse. A8 far as is praoti-
cal suoh ¢lerk shall inoclude in one subpoena
the nemes of all witnesses for thc State and
for defendsnt, and such process shall show
that the witnesses are summoned for the
State or for the defendant. VWhen g witness
has been sefved with a subpoena, attached ar
Placed under recognizance at the instance of-
either party in a particulaer oase, such exe-
cution of prooees shall imure to the benefit-
- of the opposite party in sueh cese in the
event such opposite party desires to use
such ¥itness on the trial of the case, pro-
vided that whén a witness has onoe been
served with a subposna, no further subpoena
shall be lssued for =id witpness.“

The proceeding provided for by Title 18, chap~
ter 1 of the Code of Criminal Procedure, supra, iz not
the trial of the felony oase in the distrist court.
Therefore, witnegses whe appear in such cases or pro-
osedings are not entitled to fess or compensation as
provided for in Article 1038, Code of Criminal Proge-
d4ure. ' '

In view of the foregolng statutes, you are re-~
spectfully advised that it is the opinlion of this Depart-
ment thst witnesses in progeedings ss provided for dy
Title 12, chapter 1, Code of Criminal Procedure sannot
have soript issued msgainst the State of Texas to pay their

—por diem and mileage and that the Stete is not liadle for
such ocosts.

_ Trusting that the foregéing answers your in-
quiry, we remein

Very truly yours

ATTORNEY GENERAL OF TEXAS
BY [lelell L tbiir

AW AW Ardell Williams
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