(¥ 4 o4

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

ATTORNEY SENLRAL,

GerALD C. MANN April 17, 1939

Honorable Robert J. Allen
County Attorney

Lubbook County

Lubbock, Texas

Deﬁr Sir:

or March 25, 1959, where
this Department on the Lollg

ennty'School Trustees
Rural High School

rdéance with Article 2922a of
fexas., Rescently petitions .
g the signatures of & major-

. the thrua component districts,

xames of the aignnrs to the first peti-
g that sald Ydalou Enral High Schoo

ot abolished. These later petitions ware

: 6 the rirst petition was presented to the
County Board 4f School Trusiees. . You ask us “whether or
not the subsequent petition tvqnnsting the Board to d4is-
regard their pames on the original petition should be re-~
eognized by them, or whether they should merely consider
the original signed petition to abolish™ the Rural High
Schaol Distriect.

Abolftion of rural high school districts is pro-
vided for in the same statute which provides for their -

" . ereation, being Article 292%a of the Revised Civil Statu-
tes of Texas, the abolishment provision of which reads as
follows:
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"provided that the county school trustees
shall have the authority to abolish a rural
high school district on a petition signed by
a majority of the voters of each elementary
district composing the rural high school dis-
trict and when such district has been abolish-
ed the elementary distriocts shall automatically
revert back to their original status, with the
exoception that in the event there are any out-
standing indebtednesses against the said rursl
school distriot each elementary éistriot shall
assume ite proportional part of the debdbte.”

. It is clear that under the above statute the
county sochool trustees have of themselves no power to -
abolish a rural high school district unless they are first
authorized to do s0 by "a petition signed by a majority.
of the voters of each elementary distriot composing the

. raral high school distrioct.® The Commigasion of Appeals

of Texas has 80 oconstrued a similar statute in the case
of Mesquite Independent School Distrioct v, Gross, 67 S.
W, (24) 242, we quote from that opinion: '

. "The plain words of the stetute limits _
the potential jurisdiction of the school board
to instances where it is presented with the
statutory petition, If the statutory petition
is absent, the jurisdiction of the board is
“utterly lecking. In other words, unless and
until -the board is presented with the stati-
tory petition, it has no jurisdietion in the

- premises.” :

.Article £922a, R, C. 8., has repeatedly receiv-
ed judiocial sanction by the court. There can, therefore,
be no question as to the validity of ths procedure there-
in outlined which makes petitions signed dy & majority
of the qualified voters of each of the component districts
an essential prerequisite before which the board of county
school trustees cannot act to abolish such & rural high
school district. -

We have been unable to find any Texas author-
ities directly in point on the question of whether a -
signer of a petition may subsequently revoke his eaot in
g0 signing the petition. The authorities on this ques-
tion in other jurisdictions are not uniform but the

4.
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decided weight of authority follows the rule that one
who signs & petition may subsequently revoke his signe-
ture prior to the time that the petition hes been acted
upon. .

‘We quote from 15 Corpus Juris at p. 402:

"An elector may legally sign two or more
non-conpeting pstitions and he may withdraw
his signature by a written communiocation, with-
out appearing in yperson. The withdrawsl may
be mede after the date fixed for hearing and

+*  before final action:™ State v. Furnish, 48 Mon- -

tm 23, 134 Paoc, 297. :
Quoting from S5 Corpus Juris at p. 686: -

"A petitioner for a-local option petition
may withdraw his pame from the petition at any
time before the petition has been acted upon.*
Grover v, Newton, 154 Kentucky 479, 157 S.W. 716.

) The Supreme Oourt of Montana, in the case of
State v. Eie, 53 Montana 138, 162 Pac. 184, said:

: *Counsel on both sides correctly assumed
that it was the duty of the board to permit
such of the petitioners as desired to 4o so to
withdraw their nases from the petition =~ - - -
The right of petition from 4its nature implies
the right of withdrawal, because, upon furthexr -
disoussion and more mature reflection as to the

. desirability of the accomplishment of the pur-

pose sought by the petition, the petitioner
may change his oconviction."

'In State v. Boyden, 21 S. Dakota 6, 108 N. W.
897, the Suprems Court of South Dakota held that the

- signers of & petition to oall an eleotion to move the .
- county seat oould remove their names from the petition,

either by striking them therefrom or by & subsequent
petition eny time before it was acted upon.

The logic and reason behind this rule has been
noat forosfully explained by the Supreme Court of Wiscon-
gin in la Londe v. Board of Supervisors of Barron gounty,
49 N. W. 960: . '
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"The learned circuit judge held that the
board had the right to allow persons who had
signed the petition to withdraw their naemes
therefrom, or to strike their names from th
petition, when requested so to do by the si rs,
before the petition was finally acted upoan by
the board., W¥Was that a correot view of the mat-
ter? We think it was, and that it was in aocord
with reason and oommon sense., For what valid
objection 18 there, either in law or on grounds-
of public policy, sgainst allowing a person who
has signed a potitton asking for & ramoval of
the county-seat from withdrawing his name .from
the petition hefore it is acted upon by the
board? As the learned counsel foxr the defendants

‘gay, @ person maAy have been deceived or entrep-
ped, or through inadvertence or thoughtlessness .
may have signed. such & petition, and, -on:.refleo~ .
tion, and befors action is taken on {xgvyay-dod .
sire to correct his action, and withdraw his

. nems, Why should he not have the right and pri-.
vilege of doing so? An intelligent man, acting:
deliberately and understandingly, may change. '
his mind on such a question, and conclude he
has made a mistake in asking for a change of the
county-seat and that the public interest will
be promoted by having the county-seat remain-
where it is., All this is plain and obvious to, . _
any one refleoting on the subject.™ /

: As heretofore stated, the authorities are not
in entire accord on this queation but by far the greater
number of-states follow the holding and the reasoning

of the above cited case by the Supreme Court of Wisoonsin,
See: Hays v. Jones, 27 Ohio State 218; Hard v. Elliott,
33 Indiana 220; State v, Eggleston, 54 EKan, 714, 10 Pac.
3; State v, Nemaha Co., %0 Neb, 32, 4 N. W, 373,

. Both the weight of authority and the reasoning
upon which the .cases are based incline us toward the view
that one who signs a petition may subsequently, upon chang-
ing his mind, revoke his act either by striking his name
from the petition himself or by signing & revoking peti-
tion. We can see no just reason for cgonsidering the sign-
ing of a pstition an irrevocable act., In our opinion &
petition which is being circulated among the voters 1is
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in the nature of an ambulatory instrument which may bve
altered or revoked by the signers thereto until the same
has been acted upon for the purposes which it was design-
ed to serve or until someone has relied theron to his
detriment. :

Replying specifically to the question present-
ed in your letter we respectfully advise you that it is
the opinion of this Department that the effect of the
sd4cond series of petitions which ask the removal of the
signers' names from the first petition and ask that the
Idalou Rural High School Distriot be not abolished had
the effect of revoking the signatures of those persons
on the first petition which requasted the County Board
of School Trustees to abolish tho Idalou Rural High
Scbool District. If after gubtracting from the number

of those who signed the first petition, the names of
those who signed the revocating petition, the remaining
number is not suffiocient to oonstituto a majority of the
-qualified voters of each elementary distriot composing
the Idalou Rural High School District it follows that.
under the authority of Article 2922a, Revised Civil Sta.
" tutes of Texas, the Board of County Sohool Trustees is
not empowered to abolish the raral high school distrioct,

Yours very truly
ATTORNEY GENRERAL OF TEXAS

o PILENR T ok,

Walter R. Kooh
‘ Assiatant
WRK:LX
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